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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 4 
(T.D. 83-216) 


Customs Regulations Amendment Relating to Licensing of 
Certain Foreign Pleasure Vessels 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations re- 
lating to cruising licenses. Cruising licenses exempt pleasure ves- 
sels from certain countries from formal entry and clearance proce- 
dures at all but the first port of entry in the United States. The 
document: (1) Extends the duration of cruising licenses for pleasure 
boats from six months to one year; and (2) adds a warning state- 
ment on cruising licenses to apprise license-holders under what 
conditions their vessels may be dutiable. These changes will save 
considerable time for vessel owners and Customs personnel and fa- 
cilitate compliance with the applicable regulation. 


EFFECTIVE DATE: November 21, 1983. 


FOR FURTHER INFORMATION CONTACT: Harold M. Singer, 
Carriers, Drawback and Bonds Division (202-566-5706), U.S. Cus- 
toms Service, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 

SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 4.94(a), Customs Regulations (19 CFR 4.94(a)), provides 
that U.S. vessels documented as yachts, used exclusively for pleas- 
ure, not engaged in any trade, and not violating the Customs or 
navigation laws of the United States, may proceed from port to 
port in the United States or to foreign ports without entering and 
clearing, as long as they have not visited hovering vessels. 

Generally, foreign-flag yachts entering the United States are re- 
quired to comply with the laws applicable to foreign vessels arriv- 
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ing at, departing from, and proceeding between ports of the United 
States. However, as provided in section 4.94(b), Customs Regula- 
tions (19 CFR 4.94(b)), pleasure vessels from certain countries may 
be issued cruising licenses which exempt them from formal entry 
and clearance procedures (e.g., filing manifests, obtaining permits 
to proceed and exemptions from the payment of tonnage tax and 
clearance fees) at all but the first port of entry. Cruising licenses 
are available to pleasure vessels of countries which extend recipro- 
cal privileges to U.S. pleasure vessels. A list of these countries also 
is set forth in section 4.94(b). 

Cruising licenses may be issued for six-month periods by any dis- 
trict director of Customs in accordance with requirements set forth 
in section 4.94(c), Customs Regulations (19 CFR 4.94(c)). 

Presently, when a cruising license expires at the end of six 
months, a successive cruising license for an additional period of 
time may be granted at the discretion of the district director. How- 
ever, in a decision abstracted as T.D. 55218(1) (September 6, 1960), 
Customs discouraged this practice by stating that successive cruis- 
ing licenses shall not be issued for extended periods of time as they 
are not intended as a form of permanent license. In some regions 
the yachting season extends beyond the six-month limitation, 
making it necessary for masters of vessels to seek successive li- 
censes. Extension of the duration of cruising licenses to one year 
will result in fewer requests for renewal of licenses, thereby saving 
considerable time for both vessel owners and Customs personnel. 

The “warning” added to cruising licenses is intended to apprise 
license-holders of the law concerning dutiability and the conse- 
quences of selling, chartering, or offering to sell or charter a vessel 
at the time of, or within one year of the vessel’s arrival, as appro- 
priate. There have been instances when vessel owners’ unfamiliar- 
ity with the provisions of the Tariff Schedules of the United States 
(TSUS) (19 U.S.C. 1202) and Customs long-standing policy on this 
subject has resulted in the forfeiture of a vessel when it was sold or 
chartered, or offered for sale or charter, at the time of, or within 
one year of, arrival without first paying the required duty. 

Accordingly, by notice published in the Federal Register on Octo- 
ber 19, 1982 (47 FR 46534), Customs proposed to amend section 4.94 
(c) and (d) to: (1) Extend the duration of cruising licenses from six 
months to one year, and (2) amend the wording of cruising licenses 
to apprise license-holders under what conditions their vessels may 
be dutiable. Comments on the proposal were to have been received 
on or before December 20, 1982. 


DISCUSSION OF COMMENTS 


Four comments were received in response to the proposal; two 
comments favored the proposal as published. One comment sug- 
gested further changes in the cruising license procedures and an 
examination of the warning language. The fourth concerned reci- 
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procity between Canada and the United States regarding such li- 
censes. 

The changes suggested in the cruising license procedures are 
that reciprocity between different countries and the United States 
should not be required, and the renewal of cruising licenses should 
be permitted at the pleasure boat’s next port of entry after the li- 
cense expires. 

A foreign country must allow pleasure vessels belonging to a 
resident of the United States to arrive at and depart from its 
waters and cruise in its waters without entering or clearing and 
without the payment of dues, duty per ton, tonnage taxes or 
charges for cruising licenses, or the United States will not extend 
the same privileges to that country’s vessels in United States 
waters, pursuant to 46 U.S.C. 104. This is a statutory requirement. 
Accordingly, the only method by which Customs could allow all for- 
eign vessels to have these privileges without reciprocity would be 
by legislative action. 

Cruising licenses are not to be routinely renewed. They are not 
normally extended, but may be renewed in the discretion of a dis- 
trict director for cause. Pursuant to Treasury Decision 55218(1), 
cruising licenses are not intended as a form of permanent license 
to permit any vessel to remain indefinitely in U.S. waters. Conse- 
quently, they may not be routinely renewed at the next port of 
entry after the original license expires. 

The comment concerning the warning language outlines various 
situations under which a yacht may or may not be dutiable and 
takes issue with the statement that a foreign-built yacht becomes 
dutiable when listed for sale. The warning language set forth in 
the proposal is meant as a general statement and does not cover 
every contingency. As the warning statement accurately reflects 
Customs position, we see no reason to change it. 

The comment concerning reciprocity between Canada and the 
United States suggests that reciprocity does not exist between Ca- 
nadian and U.S. pleasure vessels, that section 4.94 fails to provide 
any enforcement mechanism, and that Canadian vessels should not 
be permitted to remain indefinitely in United States waters as 
United States vessels are not permitted to remain indefinitely in 
Canadian waters. As an example of the lack of reciprocity, the 
commenter states that Canadian Customs rules specify that in the 
event a U.S. boater fails to remove the vessel from Canadian juris- 
diction “within the period in respect to which the permit was 
issued or renewed, the pleasure craft should be deemed to have 
been unlawfully imported into Canada and is liable to seizure and 
forfeiture in the manner set out in the Customs Act.” 

The reciprocity that Canada extends to the United States applies, 
pursuant to 46 U.S.C. 104, to allowing U.S. vessels to arrive at and 
depart from its waters without entry or clearing, dues, duty per ton 
or tonnage taxes when they are temporarily entered by nonresi- 
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dents for their personal use. Canada does not issue cruising li- 
censes, but has no requirement necessitating reporting after the 
initial entry of a pleasure vessel by a non-resident. Further, a non- 
resident may retain a pleasure vessel in Canada for up to twelve 
months. While it is generally true that Canadian Customs duties 
and taxes will apply if a pleasure vessel brought into Canada by a 
nonresident is not re-exported from Canada at the earlier of the 
end of the nonresident’s visit or twelve months, and a foreign 
vessel may remain in the United States once its cruising license ex- 
pires, the reciprocity discussed in 46 U.S.C. 104 is addressed to the 
initial treatment a United States yacht receives in a foreign coun- 
try. 

Concerning lack of an enforcement mechanism, it is true that a 
Canadian vessel, as well as any other foreign pleasure vessel, is 
permitted to remain in the United States once its license expires. 
However, at that time the Canadian vessel would become subject to 
U.S. vessel entry and clearance requirements, and failure to enter 
and clear when required, would subject the vessel to certain penal- 
ties. 

Finally, whether a foreign vessel has a cruising license has no 
effect on whether the vessel is dutiable. Pursuant to Schedule 6, 
Part 6, Subpart D, Headnote 1(i), TSUS, there are no duty conse- 
quences for a yacht or pleasure boat brought into the United States 
by a nonresident for his own use in pleasure cruising. This would 


apply regardless of whether the vessel possesses a cruising license. 
After consideration of the comments and further review of the 
matter, it has been determined to adopt the proposal. 


EXECUTIVE ORDER 12291 


This document does not contain a “major rule” requiring prepa- 
ration of a regulatory impact analysis under Executive Order 
12291. 


REGULATORY FLEXIBILITY ACT 


It is certified under the provisions of section 3 of the Regulatory 
Flexibility Act (5 U.S.C. 605(b)) that this rule will not have a sig- 
nificant economic impact on a substantial number of small entities. 


DRAFTING INFORMATION 


The principal author of this document was Jesse V. Vitello, Reg- 
ulations Control Branch, Office of Regulations and Rulings, US. 
Customs Service (202-566-8237). However, personnel from other 
Customs offices participated in its development. 


List oF SuBJECTS IN 19 CFR Part 4 


Customs inspection and duties, imports, vessels, yachts. 
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AMENDMENT TO THE REGULATIONS 


Part 4, Customs Regulations (19 CFR Part 4), is amended as set 
forth below. 
WILLIAM VON Raas, 
Commissioner of Customs. 
Approved: October 3, 1983. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 20, 1983 (48 FR 48653)] 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


Section 4.94, Customs Regulations (19 CFR 4.94), is amended in 
the following manner: 
1. The third sentence in § 4.94(c) is amended to read as follows: 


§4.94 Yacht privileges and obligations. 


* * * * * * * 


(c) * * * Upon an approval of the application, the district director 
will issue a cruising license in the form prescribed by paragraph (d) 
of this section permitting the yacht, for a stated period not to 
exceed one year, to arrive and depart from the United States and 
to cruise in specified waters of the United States without entering 


and clearing, without filing manifests and obtaining or delivering 
permits to proceed, and without the payment of entrance and clear- 
ance fees, or fees for receiving manifests and granting permits to 
proceed, duty on tonnage, tonnage tax, or light money.* * * 

(2) Paragraph (d) of § 4.94 is amended by adding the following 
“warning” at the end of the form: 

(d)* * * 

Warning: This vessel is dutiable: 

(1) If owned by a resident of the United States (including Puerto 
Rico), or brought into the United States (including Puerto Rico), for 
sale or charter to a resident thereof, or 

(2) If brought into the United States (including Puerto Rico) by a 
nonresident free of duty as part of personal effects and sold or 
chartered within one year from date of entry. 

Any offer to sell or charter (for example, a listing with yacht bro- 
kers or agents) is considered evidence that the vessel was brought 
in for sale or charter to a resident or, if made within one year of 
entry of a vessel brought in free of duty as personal effects, that 
the vessel no longer is for the personal use of the nonresident. 

If the vessel is sold or chartered, or offered for sale or charter, in 
the circumstances described, without the owner first having filed a 
consumption entry and having paid duty, the vessel may be subject 
to seizure or to a monetary claim equal to the value of the vessel. 
See Schedule 8, Part 2, Subpart A, Headnote 1(b). Tariff Schedules 
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of the United States (““TSUS’’), items 696.05 and 696.10, TSUS, and 
19 U.S.C. 1592. 


* * * * * * * 


(R.S. 251, as amended, section 3, 23 Stat. 119, as amended, section 5, 35 Stat. 425, 
as amended 46 Stat. 759, 80 Stat. 379, (6 U.S.C. 301, 19 U.S.C. 66, 624, 46 
U.S.C. 3, 104)). 


19 CFR Part 134 
(T.D. 83-217) 


CustoMs REGULATIONS AMENDMENT RELATING TO LIQUIDATED 
DAMAGES AND COUNTRY OF ORIGIN MARKING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
modifying the negligence or bad faith requirement to one of bad 
faith before the district director may grant relief from the payment 
of liquidated damages incurred for failure to (a) properly mark im- 
ported articles (or their containers) with the country of origin, or 
(b) redeliver all released articles to Customs custody for marking, 
exportation, or destruction. This change gives district directors the 


same discretion in handling petitions for relief from liquidated 
damages resulting from improperly marked merchandise as they 
have in handling petitions relating to relief from liquidated dam- 
ages incurred for other types of violations. 


EFFECTIVE DATE: November 21, 1983. 


FOR FURTHER INFORMATION CONTACT: Kathryn C. Peterson, 
Entry Procedures and Penalties Division, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 (202-566- 
5746). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Under section 304, Tariff Act of 1930, as amended (19 U.S.C. 
1304), every article of foreign origin (or its container) imported into 
the United States shall be marked in a conspicuous place as leg- 
ibly, indelibly, and permanently as the article or container will 
permit, in such manner as to indicate to an ultimate purchaser, 
the English name of the country of origin of the article. Section 
304(c) provides that any articles not marked as required, shall be 
subject to a duty of 10 percent ad valorem, in addition to any other 
duty imposed by law and whether or not the article is exempt from 
the payment of ordinary Customs duties, unless the article is ex- 
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ported, destroyed, or marked under Customs supervision. These 
marking duties cannot be remitted, wholly or in part. 

In addition to the requirement for marking duties under section 
304(c) for a country of origin marking violation, civil penalties may 
be incurred under section 592, Tariff Act of 1930, as amended (19 
U.S.C. 1592), for importing merchandise by means of false docu- 
ments. Further, criminal sanctions may be assessed under 18 
U.S.C. 1001 for presenting false and misrepresented documents to 
the Government in connection with an entry. If merchandise re- 
leased from Customs custody under a bond is found not to be legal- 
ly marked, liquidated damages also may be assessed for breach of 
the bond conditions. 

In some instances, the total amount of liabilities which may be 
assessed for articles found not legally marked can far exceed the 
dutiable value of the imported merchandise. 

Part 134, Customs Regulations (19 CFR Part 134), sets forth the 
country of origin marking requirements and exceptions from 19 
U.S.C. 1304, as well as the consequences of violation and proce- 
dures to be followed if imported articles are not legally marked. 

Under section 134.51(a), Customs Regulations (19 CFR 134.51(a)), 
if merchandise is found upon examination not to be legally 
marked, the district director shall notify the importer to arrange 
with the district director’s office to properly mark the articles or 
containers, or to return all released articles to Customs custody for 
marking, exportation, or destruction. If the importer does not prop- 
erly mark or redeliver all merchandise previously released to him, 
as provided in section 134.54(a), the district director shall demand 
payment of liquidated damages incurred under the importer’s bond 
in an amount equal to the entered value of the articles not proper- 
ly marked or redelivered, plus any estimated duty determined at 
the time of entry. Section 134.54(b), Customs Regulations (19 CFR 
134.54(b)), states that a petition for relief from the payment of liq- 
uidated damages may be filed with the district director in accord- 
ance with Part 172, Customs Regulations (19 CFR Part 172). How- 
ever, section 134.54(c) provides that any relief from the payment of 
full liquidated damages incurred will be contingent upon the depos- 
it of the marking duties required by 19 U.S.C. 1304(c). 

Section 134.54(c) further provides that the district director may 
grant relief from the payment of full liquidated damages only if he 
is satisfied that the importer: (1) was not guilty of negiligence or 
bad faith in permitting the illegally marked articles to be distribut- 
ed; (2) has been diligent in attempting to secure compliance with 
the marking requirements; and (3) has attempted by all reasonable 
means to effect redelivery of the articles to Customs custody. 

Under the provisions of section 172.21, Customs Regulations (19 
CFR 172.21), the district director may cancel any claims for liqui- 
dated damages incurred under such terms and conditions as, under 
the law and in view of the circumstances, he shall deem appropri- 
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ate when the claim is $50,000 or less. Guidelines for the cancella- 
tion of bond charges are set out in Appendix AA, Section 6.11, Cus- 
toms Fines, Penalties and Forfeitures Handbook (HB 4400, March 
1979 Revision). 

These guidelines pertain to situations involving negligent, but 
unintentional failures to redeliver merchandise. The guidelines, 
which are in line with present Customs policy regarding the remis- 
sion and mitigation of assessed liabilities, are not rigid rules. If cir- 
cumstances indicate, the district director may deviate from them. 

The provisions of section 134.54(c) generally conflict with Part 
172 in that they are contrary to the discretionary provisions in 
Part 172. They also contradict the guidelines set out in the Cus- 
toms Fines, Penalties and Forfeitures Handbook. Further, the re- 
quirements in section 134.54(c) work a hardship on petitioners 
where the violation is caused by ordinary negligence or where the 
violation is caused by ordinary negligence or where the violation 
resulted from an unintentional mistake. 

Accordingly, to afford district directors the same discretion in 
handling petitions for relief from liquidated damages resulting 
from improperly marked merchandise as they have in handling pe- 
titions filed under the provisions of Part 172, by notice published in 
the Federal Register on August 27, 1982 (47 FR 37926), Customs 
proposed to amend section 134.54(c) to modify the negligence or bad 
faith requirement to one of bad faith. The requirement that the 
district director be satisfied that the importer was not guilty of neg- 
ligence in permitting the illegally marked items to be distributed 
was deleted. 


DISCUSSION OF COMMENTS 


Seven comments were received in response to the notice of pro- 
posed rulemaking (NPRM). Three of the comments received were 
favorable and four were opposed. Basically, domestic interests op- 
posed the modification and importers favored the change. 

Those opposing stressed the importance of the marking require- 
ments, the threat to domestic industry by lax enforcement, and the 
perception that the proposed change would create. One commenter 
said it would oppose a “proposal [which would] further weaken the 
potential penalties an importer faces for distributing illegally 
marked imported articles.” 

The proposed change would amend the negligence standard as it 
is applied in consideration of petitions for relief from liquidated 
damages demanded for failure to redeliver merchandise recalled 
because of improper marking. One commenter seemed to believe 
that the proposed change would mean full relief for importers en- 
tering improperly marked goods. 

This is not true. The provisions of section 184.54(c) currently pro- 
hibit any relief if the importer is simply negligent, not that he acts 
intentionally but that he acts negligently. The standard therein is 
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simply too harsh. Sanctions will not be completely removed by the 
modification. Importers will continue to be subject to liability, just 
not the full amount of the bond (which is written in the amount of 
the value of the merchandise). 

One commenter suggests that Customs should maintain the 
present standards because of Congress’s express intent that goods 
be clearly marked in order to insure that domestic purchasers may 
make an informed choice when selecting between domestic and for- 
eign manufactured goods. The modification made by this document 
will not abandon or undermine this objective. This modification re- 
lates simply to liquidated damages for failure to redeliver merchan- 
dise in a narrow sense, not failure to mark the merchandise. Sec- 
tion 1304 provides the sanction for not marking which is a 10 per- 
cent marking duty. The bond contract provides another sanction 
for failing to meet the conditions of the bond. It is the bond obliga- 
tion that we are dealing with in this case. The commenter would 
have one infer the worst of motives to all offending importers and 
to treat all importers alike. Customs has through experience found, 
however, that not all importers are alike, in motive or deed, and 
that there is a need for flexibility to deal with and sanction differ- 
ent importers differently. This is the purpose to be served by the 
amendment. 

After consideration of the comments, and further review of the 
matter, it has been decided to adopt the change as proposed. How- 
ever, rather than set forth the entire section, the amendment is 
being made by removing the words “negligence or’ from section 
134.54(c). 


EXECUTIVE ORDER 12291 


This document will not result in a regulation which is a “major 
rule” as defined by section 1(b) of Executive Order 12291. Accord- 
ingly, a regulatory impact analysis has not ben prepared. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604), 
are not applicable to this amendment because the rule will not 
have a significant impact on a substantial number of small entities. 

Accordingly, it is certified under the provisions of section 3, Reg- 
ulatory Flexibility Act (5 U.S.C. 605(b)) that the rule will not have 
a significant economic impact on a substantial number of small en- 
tities. 


PAPERWORK REDUCTION ACT 


This document is not subject to the Paperwork Reduction Act. 
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DRAFTING INFORMATION 


The principal authors of this document were Jesse V. Vitello and 
John E. Elkins, Regulations Control Branch, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 


List oF SUBJECTS IN 19 CFR Part 134 


Containers, Customs duties and inspection, Importers, Imports, 
Labeling, and Packaging. 


AMENDMENT TO THE REGULATIONS 


Part 134, Customs Regulations (19 CFR Part 134), is amended as 
set forth below. 
WILLIAM VON RAAB, 
Commissioner of Customs. 
Approved: October 3, 1983. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 20, 1983 (48 FR 48657)] 


PART 134—COUNTRY OF ORIGIN MARKING 


Section 134.54, Customs Regulations (19 CFR 134.54), is amended 
by removing the words “negligence or” from paragraph (c). 


(R.S. 251, as amended, sections 304, 624, 46 Stat. 687, as amended, 759, 77A Stat. 
14; (19 U.S.C. 66, 1202 (General Headnote 11), 1304, 1624)) 





19 CFR Part 18 
(T.D. 83-218) 


Customs Regulations Amendments Relating to Special Manifest 
Procedures for Overcarried and Prematurely Discharged Mer- 
chandise 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
provide detailed special manifest procedures for overcarried and 
prematurely discharged merchandise (merchandise which is unla- 
den or discharged by the carrier at a Customs port other than the 
port for which the merchandise was manifested or destined) and 
other such types of movements whereby the normal transportation- 
in-bond procedures are not applicable. The special manifest proce- 
dures authorize district directors of Customs at ports where such 
merchandise has been unladen or discharged to permit it to be re- 
turned as a bonded shipment under a special manifest to the desti- 


nation shown on the importing carrier’s manifest (manifested port). 
The use of these manifest procedures, which apply primarily to 
overland shipments, allows the importer or carrier to include the 
returned merchandise in the original entry summary previously 
filed at the manifested port and obtain the rate of duty applicable 
to that entry. 


EFFECTIVE DATE: November 21, 1983. 


FOR FURTHER INFORMATION CONTACT: Jerry Laderberg, 
Entry Procedures and Penalties Division, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 (202-566- 
5765). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Overcarried and prematurely discharged merchandise is import- 
ed merchandise which is unladen or discharged by the carrier at a 
Customs port other than the port for which the merchandise was 
manifested or destined. 

For example, in the case of overcarried merchandise, a consump- 
tion entry is filed in New York (port of destination on manifest) to 
cover an entire shipment, but a portion of the shipment is inad- 
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vertently diverted to Miami where it is unladen or discharged. Pre- 
maturely discharged merchandise is where a consumption entry is 
filed in Miami (port of destination on manifest) to cover an entire 
shipment, but a portion of the shipment is inadvertently dis- 
charged in New York (port of entry). In each case, the importer 
wishes to return the overcarried or prematurely discharged mer- 
chandise to the manifested port and have it included in the origi- 
nal entry summary filed there and obtain the rate of duty applica- 
ble to that entry. This is significant because under section 315, 
Tariff Act of 1930, as amended (19 U.S.C. 1315), except as otherwise 
specially provided for, the rate of duty imposed on articles entere 

for consumption or withdrawn from warehouse is the rate in effect 
when the document comprising the entry for consumption or with- 
drawal for consumption and any estimated duties then required to 
be paid have been deposited with Customs at the manifested port. 

The regulations now provide two different manifest procedures 
whereby prematurely discharged or overcarried merchandise may 
be returned to the manifested port. 

(1) Under section 4.34 (a) and (b), Customs Regulations (19 CFR 
4.34 (a) and (b)), which relate specifically to vessel shipments, upon 
receipt of a satisfactory written application from the owner or 
agent of the vessel establishing either that cargo was prematurely 
landed and left behind by the importing vessel through error or 
emergency or was not landed at its destination and was overcarried 
to another domestic port through error or emergency, the district 
director may permit the cargo to be returned in the importing 
vessel, or in another vessel owned or chartered by the owner of the 
importing vessel, to the destination shown on the Cargo Declara- 
tion, Customs Form 1302, of the importing vessel, provided the im- 
porting vessel actually entered the port of destination. 

(2) Under section 18.10a, Customs Regulations (19 CFR 18.10a), 
which relates primarily to overland shipments, merchandise for 
which no other type of bonded movement is appropriate may be 
shipped in bond from one port to another when such shipment is 
authorized by the district director having custody of the merchan- 
dise. For this purpose, Customs Form 7512 is to be used as a special 
manifest. The manifest procedures are set forth in detail in Cus- 
toms Circular TRA-7-EV, dated September 17, 1963. 

Section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), re- 
quires that a separate entry be filed for each shipment arriving in 
the United States. When an immediate transportation entry (I.T.) 
is separately filed for a portion of the original shipment, that por- 
tion is considered a separate shipment, and thus a separate con- 
sumption entry must be made for the portion of the merchandise 
even though a consumption entry was filed previously at the mani- 
fested port covering the entire shipment. 

It has come to Customs attention that some overland freight car- 
riers have been returning overcarried and prematurely discharged 
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merchandise to the manifested port under an LT. entry instead of 
using the special manifest procedures referred to in section 18.10a. 
In some cases, this has resulted in a rate of duty and/or date of 
importation different from that applied to the merchandise which 
was timely delivered to the manifested port and covered under the 
original entry summary. To solve this problem, Customs Headquar- 
ters issued Ruling No. 711164, dated October 18, 1976, which held 
that merchandise, whether overcarried or prematurely discharged, 
may be included in an entry summary for consumption already 
filed at the manifested port and subject to the rates of duty appli- 
cable to that entry summary, if returned under one of the two spe- 
cial manifest procedures discussed above. The ruling also held that 
if, instead of the special manifest procedure, overcarried or prema- 
turely discharged merchandise is returned to the manifested port 
under an I.T. entry, the returned merchandise would be accorded 
the same status as any other arrival of merchandise under an L.T. 
entry, unless the district director is satisfied that the filing of the 
I.T. entry was done because of a clerical error, mistake of fact, or 
other inadvertence within the meaning of section 520(c)\(1), Tariff 
Act of 1930, as amended (19 U.S.C. 1520(c)(1)). Under these circum- 
stances, the district director may permit the substitution of a spe- 
cial manifest for the I.T. entry. 

Before issuance of Ruling No. 711164, supra, Customs Headquar- 
ters conducted an informal survey of its field offices to ascertain 
views on requiring the use of one of the two special manifest proce- 
dures for returning overcarried or prematurely discharged mer- 
chandise to the manifested port. While the ruling was favorably re- 
ceived, it was revealed that in many cases, an I.T. entry was being 
filed and accepted for the returned merchandise because some Cus- 
toms personnel and carriers were simply unfamiliar with the spe- 
cial manifest procedures referred to in section 18.10a, Customs Reg- 
ulations. 

Accordingly, to clarify this situation, on January 25, 1983, Cus- 
toms published a notice in the Federal Register (48 FR 3379) pro- 
posing to amend section 18.10a, Customs Regulations, to provide de- 
tailed manifest procedures for returning overcarried and prema- 
turely discharged merchandise to the manifested port. These proce- 
dures would apply also to other types of movements whereby the 
normal in-bond procedures are not applicable. 

Interested parties had until March 28, 1983, to submit comments 
on the proposal. After consideration of the four comments received, 
the amendments to Part 18 are being adopted as proposed with two 
minor technical clarifications being made. 


DISCUSSION OF COMMENTS 


One commenter observes that there is an ambiguity in section 
18.10a(b\(2) in that the first sentence requires the date and entry 
number of an entry made at the manifested port, whereas the 
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second sentence of that section provides an alternative time frame 
when no entry is identified. To clarify this matter, the phrase “if 
known” is being added at the end of the first sentence of section 
18.10a(b)(2). 

Another commenter notes that the procedure discussed in section 
18.10a is not acceptable to an airline because merchandise overcar- 
ried by an airline is returned to the intended destination on the 
same day, if possible, and in any event, within 24 hours. 

Customs appreciates the concern of the commenter. However, as 
noted in the proposal, section 18.10a relates primarily to overland 
shipments, rather than shipments by aircraft, and is for the benefit 
of the importer. 

The third commenter requests clarification that when this proce- 
dure is used, Customs Form 7512 is treated as a special manifest. 
Customs notes that the second sentence of proposed section 
18.10a(a) states * * * “For this purpose, Customs Form 7512 pre- 
pared in quadruplicate shall be used as a special manifest.” 

The fourth commenter observes that there is a misunderstanding 
relating to the use of the special manifest procedure when the port 
of discharge has been changed under the diversion procedures in 
section 4.33, Customs Regulations (19 CFR 4.33). To clarify this 
point, Customs is adding at the end of section 18.10a(b\(1) the 
phrase * * * “including to the port of diversion (see section 4.33), 
when different from the original manifest port.” 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule’ as 
specified in section l(b) of E.O. 12291. Accordingly, no reguiatory 
impact analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of section 3 of the Regulatory Flexibil- 
ity Act (Pub. L. 96-353, 5 U.S.C. 601, et seq.), it is hereby certified 
that the regulations set forth in this document will not have a sig- 
nificant economic impact on a substantial number of small entities. 
Accordingly, it is not subject to the regulatory analysis or other re- 
quirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Charles Ressin, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


List oF SUBJECTS IN 19 CFR Part 18 


Customs duties and inspection, Imports, Common carriers, 
Freight forwarders, Motor carriers, and Freight. 
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AMENDMENTS TO THE CUSTOMS REGULATIONS 


Section 18.10a, Customs Regulations (19 CFR 18.10a), is amended 
as set forth below. 
ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


Approved: October 3 1983. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 20, 1983 (48 FR 48655)] 


PART 18—TRANSPORTATION IN BOND AND MERCHANDISE 
IN TRANSIT 


Section 18.10a, Customs Regulations (19 CFR 18.10a), is revised to 
read as follows: 


§18.10a Special manifest. 


(a) General. Merchandise for which no other type of bonded 
movement is appropriate (e.g., prematurely discharged or overcar- 
ried merchandise or other such types of movements whereby the 
normal transportation-in-bond procedures are not applicable) may 
be shipped in bond from the port of unlading to the destination 
shown on the importing carrier’s manifest (manifested port) when 
authorized by the district director having custody of the merchan- 
dise. For this purpose, Customs Form 7512 prepared in quadrupli- 
cate shall be used as a special manifest. 

(b) Manifest procedures. (1) Written application shall be made to 
the district director where the merchandise is being held for per- 
mission to return it as a bonded shipment under a special manifest 
to the manifested port, including to the port of diversion (see sec- 
tion 4.33 of this chapter), when different from the original mani- 
fested port. 

(2) The application and accompanying completed Customs Form 
7512 shall identify the prematurely discharged or overcarried mer- 
chandise on the inward manifest of the importing carrier; and also 
identify the date and entry number of any entry made at the mani- 
fested port covering the merchandise to be returned, if known. If 
the district director is satisfied that the merchandise will be deliv- 
ered to Customs custody at the manifested port before expiration of 
90 days from the date of the entry identified, or 90 days from the 
date of the importing carrier’s arrival at the manifested port when 
no entry is identified, the district director may approve the ship- 
ment under a special manifest. 


(R.S. 251, as amended, sections 315, 484, 498, 624, 46 Stat. 722, as amended, 728, 
as amended, 759 (19 U.S.C. 66, 1315, 1484, 1498, 1624)) 
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Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., October 18, 1983. 
The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs Bulletin. 
JOHN P. SIMPSON, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 83-89) 


This decision holds that in order to meet the requirements of 19 
U.S.C. 1304, certain hand tools must be packaged in such a 
manner so that the country of origin marking appearing on 
each tool is face up and clearly visable 


Date: March 17, 1983 
File: MAR 2-05 CO:R:E:E 
721573 FBO 

This ruling concerns the country of origin marking requirements 
for a three-piece pliers set sold in the United States by (Company 
name). 

Issue: Whether the marking described below is adequate to meet 
the requirements of 19 U.S.C. 1304. 

Facts: A complaint has been received by Customs that a three- 
piece pliers set imported into the United States by (Co.) is improp- 
erly marked. 

Specifically, the sample set before Customs contains three pliers 
packaged in a plastic envelope, the back or bottom portion of which 
is opaque and the top portion of which is clear. On the side of the 
pliers facing upward appears the markings (Product) with addition- 
al letters and numbers. On the reverse side of each tool facing 
down, appears the word “Japan.” 

Law and analysis: Section 304 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1304), provides generally that all articles of for- 
eign origin imported into the United States must be legibly and 
conspicuously marked to indicate the English name of the country 
of origin to an ultimate purchaser in the United States. 
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The tools must be reversed so that “Japan” is face up and clearly 
visible to the Ultimate purchaser. 

Holding: In order to satisfy the marking requirements of 19 
U.S.C. 1304 the tools must be reversed so that the marking on the 
tool is legible. 





(C.S.D. 83-90) 


This ruling holds that cold-pressed orange peel oil used to correct 
the cardboard off flavor of a batch of concentrated orange juice 
for manufacturing (COJM) directly affects the flavor and odor 
of the concentrate, therefore this blending process falls within 
the manufacturing and production processes for drawback. 
(C.S.D. 81-81, 19 U.S.C. 1313(a) and (b)) 


Date: March 29, 1983 
File: DRA-1-CO:R:CD:D 
215734 K 

Issue: Whether the blending (addition) of oils to a batch of desig- 
nated concentrated orange juice for manufacturing (COJM) is a 
manufacture or production for drawback. 

Facts: An orange juice processor blends cold-pressed orange peel 
oil with bulk COJM to make (correct) the “cardboard off flavor” of 
the concentrate. It is the sole process claimed to satisfy the manu- 
facture or production requirement for drawback under 19 U.S.C. 
1313(a) and (b). 

Law and analysis: In the production of COJM (approximately 65° 
Brix), essential oils are removed from the juice of fresh oranges due 
to the evaporation process. On the other hand, in the production of 
reconstituted orange juice (single strength) or frozen concentrated 
orange juice with the use of COJM, the essential oils are added 
back to the juice when fresh orange juice is used as “cutback” in 
the production process. In the alternative, essential oils (aqueous 
essence, essence oil and/or cold-pressed peel oil) may be added back 
to the juice, and water is used as “cutback.” 

Essential oils may also be added back to a batch of COJM which 
is then sold in bulk to enable a processor such as a dairy to prepare 
a saleable reconstituted juice or frozen concentrated orange juice 
by merely adding water to the concentrate. For this reason, we 
stated under the caption “Alternatives” in C.S.D. 81-81, that “the 
addition by a blending process of essential oils and flavoring com- 
ponents to a concentrate that lacks them would be considered a 
manufacture or production for drawback.” Further, the degree Brix 
of bulk COJM may be changed by the addition of essential oils and 
water. 

Each process discussed above has been held to be a manufacture 
or production for drawback almost from the introduction of the 
product, COJM, by the citrus industry. 

Cold-pressed orange peel oil provides the basic flavor for orange 
juice products. It is also used to mask (correct) the “cardboard off 
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flavor” of a batch of COJM. The blending (addition) of cold-pressed 
orange peel oil to a batch of COJM to eliminate or correct the 
“cardboard off flavor’ directly affects the flavor, odor, and quality 
of the concentrate and the blending process falls within the manu- 
facturing or production processes described in C.S.D. 81-81. 

Holding: The blending of cold-pressed orange peel oil with a 
batch of concentrated orange juice for manufacturing to mask the 
“cardboard off flavor’ of the concentrate is a manufacture of pro- 
duction for drawback. 


(C.S.D. 83-91) 


This ruling holds that vessels operated under consortium ar- 
rangement qualify, with respect to each other as “owned or 
chartered by the owner of the importing vessel” as set forth in 
section 4.34, Customs Regulations 


Date: April 1, 1983 
File: VES 5-19 CO:R:CD:C 
105966 DHR 

This is with reference to your letter of January 6, 1983, concern- 
ing a container from France which was destined for New York but 
was overcarried and discharged instead at Charleston, South Caro- 
lina. 

The container was manifested for discharge from the (ship 
number #1) at New York on November 2, 1982, but was dis- 
charged at Charleston on November 4, 1982. It was decided to load 
the container onto the (ship number #2) for transportation back to 
New York in accordance with the procedures set forth in section 
4.34(b) of the Customs Regulations. This section provides that over- 
carried cargo may be returned to the port of destination either “in 
the importing vessel, or in another vessel owned or chartered by 
the owner of the importing vessel” without being in violation of the 
coastwise laws (in the case of a non-qualified vessel). 

The Customs officers in Charleston advised, however, that be- 
cause the (ship line) is a consortium of vessel owners, (ship number 
#2) was not owned or chartered by the owner of the importing 
vessel, and the procedure prescribed in section 4.34(b) was not ap- 
plicable. 

Prior to the publication of T.D. 77-255 (October 25, 1977) the reg- 
ulation under consideration provided that the overcarried mer- 
chandise could be carried back to its destination in a vessel of the 
same line. It was believed that the present wording inserted in lieu 
thereof would broaden the provision and increase the number of 
vessels available to transport the merchandise to the intended des- 
tination. 

It is our understanding that (ship line) is composed of owners of 
vessels who charter their vessels to a company which manages the 





20 Customs 


operation of the vessels. As the management company is owned by 
the owners of the vessels, each vessel owner may be said to be a 
charterer of the other owners’ vessels (through the management 
company). 

We are therefore of the opinion that vessels operated by (ship- 
ping line), are qualified to be employed in the procedure set forth 
in section 4.34, Customs Regulations, in forwarding or returning 
cargo when that cargo has been prematurely landed or overcarried 
by or inaccessibly stowed in another vessel of the (shipping line). 


(C.S.D. 83-92) 


This ruling holds that logger’s measuring tapes must be marked 
on the box, tape and tape case to satisfy the country of origin 
marking requirements of 19 U.S.C 1304. Since the tape case 
and box are marked in English, French and German which 
would be misleading to the ultimate purchaser, marking only 
the item and container would not satisfy the requirements of 
19 U.S.C. 1304 


Date: May 4, 1983 
File: MAR-2-05-CO:R:E:E 
721900 FBO 

This ruling concerns the country of origin marking requirements 
of imported logger’s measuring tapes and boxes. 

Issue: How should imported logger’s measuring tapes and boxes 
be marked with the country of origin. 

Facts: Tapes are being sold in the United States under the (Co.) 
label, apparently as an accessory to the (Co.) line of chain saws and 
chain saw equipment. The problem is that the tapes being import- 
ed into the United States do not indicate on the tape, the casing or 
on the tape measuring “blade” itself, where the product is manu- 
factured or by whom. There is also no designation whatsoever on 
the box containing the tape to indicate that the tape is produced in 
England, nor is there reference on the inserted user instructions 
and spare parts description. In other words there is no way for the 
purchaser/user to tell that this tape is in fact manufactured in 
England and is not a U.S. product. To compound this problem at 
least one distributor of the product, (Company Name) in (Location) 
is urging its dealers to tell customers that all parts are “inter- 
changeable” with the (Co.) tape, a U.S. domestic manufacturer. 
Some parts are interchangeable and since the (Co.) tape is the long 
(i.e. 22 years) standard in the U.S. forest products and logging in- 
dustry, this is an attempt to deliberately confuse the dealer and 
the end user of the imported tape as to its relation to tapes being 
manufactured and distributed by (Company Name). With the ex- 
ception of case color and label the tape is essentially a copy. 
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Law and analysis: Section 304 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1304), provides generally that all articles of for- 
eign origin imported into the United States must be legibly and 
conspicuously marked to indicate the English name of the country 
of origin to an ultimate purchaser in the United States. 

After inspecting a sample of the tape, Customs found the box un- 
marked, the case unmarked and the tape unmarked. The instruc- 
tions for use are also unmarked. One clip-on device has the word 
“England” on it in very small letters. The tape case and box are 
marked in English, French and German giving the impression that 
the country of origin is other than England. The tape and box are 
not adequately marked and are in fact deceptively marked with an 
intent to deceive the ultimate purchaser. It is Customs determina- 
tion that the box, tape case, and tape all must be marked with the 
country of origin. 

Holding: To satisfy the country of origin marking requirements 
of 19 U.S.C. 1304, the (Co.) tapes must be marked on the box, tape, 
and tape case, instead of the usual situation where the item or its 
container being marked would suffice. The reason for this require- 
ment in this case is that the box, by using German and French 
clearly suggests to the ultimate purchaser that the product is made 
in a place other than England and this is a deception. 


(C.S.D. 83-93) 


This ruling holds that the coastwise laws prohibits foreign flag 
vessels from transporting merchandise and passengers between 
Guam and other points in the United States. The coastwise 
laws do not prohibit foreign built United States flag vessels 
from transporting merchandise and passengers, including trans- 
portation between points within Guam. (46 U.S.C. 65k(b) and 
46 U.S.C. 251(a)) 


Date: May 13, 1983 
File: VES-3-CO:R:CD:C 
106010 HS 

This is in response to your letter of January 19, 1983, seeking 
clarification of federal law administered by Customs relating to the 
operation of vessels in Guam. 

Title 46, United States Code, section 883, prohibits the transpor- 
tation of merchandise for all or any part of the transportation be- 
tween United States coastwise points by a non-coastwise-qualified 
vessel; that is, a foreign-flag vessel, a foreign-built vessel or a vessel 
which at one time has been under foreign flag or ownership. Title 
46, United States Code, section 289, prohibits the transportation of 
passengers between coastwise points by a foreign vessel. These two 
laws are generally referred to as the coastwise laws. 
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Pursuant to 46 U.S.C. 877, the coastwise laws are applicable to 
Guam. Accordingly, foreign-flag vessels are prohibited from trans- 
porting merchandise and/or passengers between United States 
coastwise points, including transportation between Guam and other 
points in the United States and between points within Guam. 

Section 65h(b) of title 46, United States Code (previously part of 
46 U.S.C. 11, repealed by Pub. L. 96-594, December 24, 1980) pro- 
vides, inter alia, that a vessel for which a registry is issued by the 
United States Coast Guard may be employed in trade with Guam. 
Customs, accordingly, has long held that foreign-built vessels ad- 
mitted to registry may engage in trade between United States 
coastwise points and Guam. Passengers and merchandise may, 
therefore, be transported between United States coastwise points 
and Guam on a foreign-built United States-flag vessel. 

With regard to foreign-built, United States-flag vessels transport- 
ing merchandise and/or passengers between points within Guam, 
the Commissioner of Customs informed the Commandant of the 
Coast Guard on August 14, 1970 (copy of letter of that date en- 
closed) that since such vessels were permitted to operate between 
the United States mainland and Guam, there was an equitable 
basis for holding that they should not be precluded from use in a 
shorter voyage between two points in Guam. Therefore, foreign- 
built United States-flag vessels may transport merchandise and/or 
passengers between points within Guam. 

You specifically asked whether a foreign-built United States-flag 
vessel could be utilized in Guam’s waters for the purpose of taking 
out fishing parties or carrying passengers on sight-seeing tours. 
Such use of such vessels is not prohibited. Of course, foreign-flag 
vessels are prohibited from engaging in such activity. 

A foreign-built, United States-flag vessel may not fish in the ter- 
ritorial waters of Guam or the fishery conservation zone off Guam 
(46 U.S.C. 65k(b)), but a foreign-built, United States-flag vessel 
under five net tons owned by United States citizens or by resident 
aliens may engage in American fisheries (T.D. 56382(6)). It is cor- 
rect, as you state, that Guam is exempt from the Nicholson Act (46 
U.S.C. 251(a)). Accordingly, there is no law enforced by Customs 
prohibiting foreign-flag vessels or U.S.-documented foreign-built 
vessels from landing fish in Guam. 

If you have any questions concerning a particular use of a speci- 
fied vessel, we recommend that an inquiry be made to this office 
under Part 177, Customs Regulations (19 CFR 177). 





CusTOMS 
(C.S.D. 83-94) 


This ruling holds that an artificial island being built on the 
Outer Continental Shelf with gravel carried by foreign-built 
barges becomes a point in the United States for purposes of 
the coastwise laws. Therefore, the use of such foreign-built 
barges under consideration would be prohibited when any part 
of the incipient island is above the level of mean high water 
because such transportation would be coastwise trade in viola- 
tion of 46 U.S.C. 883 


Date: May 13, 1983 
File: VES-3-15-CO:R:CD:C 
106086 PH 

This ruling concerns the applicability of the coastwise laws to 
the transportation of gravel by foreign-built barges from a point in 
the United States to a location on the Outer Continental Shelf 
where the gravel would be used to create an artificial island which 
would be used for exploratory oil well drilling operations. 

Issue: May foreign-built barges be used to transport gravel from 
a point in the United States to a location on the Outer Continental 
Shelf where the gravel would be used to create an artificial island 
which would be used for exploratory oil well drilling operations? 

Facts: The inquirer represents a United States corporation which 


proposes to use four Canadian-built bottom dumping barges which 
it owns in connection with the construction of an artificial island 
off the north coast of Alaska. The barges would be used to trans- 
port gravel from Thetis Island in Harrison Bay on the Beaufort Sea 
in Alaska to a location outside United States territorial waters. 
The barges are unmanned and the dump machinery aboard each 
barge is radio controlled. 
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The inquirer states that the’ prospective artificial island site is 
presently undeveloped sea bottom and the barges would only be 
used to dump gravel at that site. Exploratory drilling operations 
would not be performed on the artificial island until construction 
was completed. We assume, for purposes of this ruling, that no 
device or installation, such as a marker buoy or pilings, would be 
attached to or submerged onto the subsoil or seabed while the 
barges were transporting the gravel. 

The inquirer requests a ruling that the above-described activity 
does not constitute coastwise trade because it does not constitute 
transportation of merchandise between points in the United States 
within the meaning of 46 U.S.C. 883. 

Law and analysis: Title 46, United States Code, section 883, in 
pertinent part, prohibits the transportation of merchandise be- 
tween points in the United States embraced within the coastwise 
laws in any vessel other than a vessel built in and documented 
under the laws of the United States and owned by persons who are 
citizens of the United States. A point in United States territorial 
waters is considered a point embraced within the coastwise laws of 
the United States, for purposes of this provision. Customs has ruled 
that “merchandise,” for purposes of section 883, includes anything 
of commercial value, including dredged or otherwise obtained ma- 
terial that is to be used to create an island or jetty. 

Section 4(a) of the Outer Continental Shelf Lands Act of 19538, as 
amended (43 U.S.C. 1333(a)) (OCSLA), provides, in pertinent part, 
that the laws of the United States are extended to ‘* * * the sub- 
soil and seabed of the Outer Continental Shelf and to all artificial 
islands, and all installations and other devices permanently or tem- 
porarily attached to the seabed, which may be erected thereon for 
the purposes of exploring for, developing, or producing resources 
therefrom * * * to the same extent as if the Outer Continental 
Shelf were an area of exclusive Federal jurisdiction located within 
a State.” 

Under the foregoing provision, we have ruled that the coastwise 
laws are extended to mobile rigs during the period they are secured 
or submerged onto the seabed of the Outer Continental Shelf 
(Treasury Decision 54281(1)). Subsequent rulings applied the same 
principles to drilling platforms, artificial islands, and similar struc- 
tures. Pursuant to the 1978 amendment to the OCSLA (discussed 
below), the coastwise laws were ruled to extend to devices such as a 
buoy marker submerged onto or attached to the Outer Continental 
Shelf for the purposes of resource exploration operations and to a 
well casing with attendant accessory systems when submerged into 
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the seabed of the Outer Continental Shelf. However, we have never 
ruled that gravel dumped onto the Outer Continental Shelf which 
with the accretions thereto, is to create an artificial island is an 
installation or device attached to the seabed, as those terms are 
used in the OCSLA. (See House Report 95-590 on the 1978 amend- 
ment to the OCSLA, page 128, reproduced at 1978 U.S.C.C.A.N. 
1450, 1534, for a list of the kind of articles which Congress intended 
to include within those terms.) Section 4(a) of the OCSLA specifical- 
ly provides for artificial islands and we believe that the inquirer’s 
question must be resolved by determining the applicability of that 
term to the operation he proposes. 

Before its amendment by the Outer Continental Shelf Lands Act 
Amendments of 1978 (92 Stat. 629, 635) (1978 Amendments), section 
4(a) extended the laws of the United States “ * * * to all artificial 
islands and fixed structures which may be erected [on the subsoil 
and seabed of the Outer Continental Shelf] for the purposes of ex- 
ploring for, developing, removing, and transporting resources there- 
from * * *.” The purpose of the amendment of section 4(a) in the 
1978 Amendments was stated to be to make it clean “* * * that 
Federal law is to be applicable to all activities on all devices in con- 
tact with the seabed for exploration, development, and production.” 
(House Report 95-590 on the 1978 Amendments, page 128, repro- 
duced at 1978 U.S.C.C.A.N. 1450, 1534.) There is no indication in 
this legislative history of any purpose to change the applicability of 
United States laws to artificial islands erected on the Outer Conti- 
nental Shelf. Thus, under section 4(a) of the OCSLA, the laws of 
the United States are extended to all artificial islands erected on 
the subsoil or seabed of the Outer Continental Shelf for the pur- 
pose of exploring for, developing, or producing resources therefrom. 

The United States Supreme Court has held that an island is a 
“* * * naturally-formed area of land surrounded by water, which 
is above the level of mean high water.” (United States v. Califor- 
nia, 382 U.S. 448, 449, 86 S. Ct. 607, 15 L. Ed. 2d 517, 518 (1966).) 
Mean high water has been defined by the Supreme Court to be the 
average height of all high waters over a given location during a 
span of 18.6 years. (Borax Consolidated, Lid., et al. v. City of Los 
Angeles, 296 U.S. 10, 27, 56 S. Ct. 23, 31, 80 L. Ed. 9, 20 (1935). See 
also United States v. Ray, 294 F. Supp. 532 (D.C. Fla. 1969), af- 
firmed in part and reversed in part on other grounds, 423 F. 2d 16, 
which uses the foregoing definitions in the context of applying the 
OCSLA.) The word “artificial” is defined as “contrived through 
human art, or effort and not by natural causes detached from 
human agency.” (Webster’s International Dictionary of the English 
Language, Unabridged, 1971, page 124.) Accordingly, an artificial 
island may be defined as “a man-made area of land surrounded by 
water, which is above the level of mean high water.” 

In applying the coastwise laws to the outer continental shelf 
under section 4(a) of the OCSLA, we have ruled that when a drill- 
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ing platform is attached to the Outer Continental Shelf it becomes a 
fixed structure and is embraced within the coastwise laws even 
though the structure has not been completed. We have also ruled 
that a buoy marker which is submerged onto or attached to the 
Outer Continental Shelf for the purpose of resource exploration op- 
erations is a coastwise point and transportation of passengers and/ 
or merchandise thereto from a United States coastwise point by a 
non-coastwise-qualified vessel would be prohibited. 

In neither of the foregoing instances was the device or structure 
on the Outer Continental Shelf engaging or capable of engaging in 
exploration operations at the time it was ruled to be a point in the 
United States for purposes of the coastwise laws. Analogously, we 
conclude that as soon as the incipient artificial island under consid- 
eration meets the definition of artificial island given above, it 
would become a point in the United States, for purposes of the 
coastwise laws. Therefore, use of the non-coastwise-qualified barges 
under consideration to transport gravel from a coastwise point to 
the incipient artificial island would be prohibited by 46 U.S.C. 883 
when any part of it was above the level of mean high water, wheth- 
er or not it was at that time used or capable of being used for ex- 
ploring, developing, or producing resources from the outer conti- 
nental shelf. This is so because although exploratory drilling oper- 
ations may not actually be performed on the artificial island until 
construction is completed and the barges are no longer transport- 


ing gravel to it, the artificial island would be “* * * erected [on the 
subsoil or seabed of the Outer Continental Shelf] for the purposes of 


* * #9) 


exploring for, developing, or producing resources therefrom 
(Section 4(a) of the OCSLA, emphasis added.) Thus, the laws of the 
United States, including the coastwise laws, would apply as de- 
scribed above in this paragraph, pursuant to section 4(a) of the 
OCSLA and Treasury Decision 54281(1), referred to ebove. 

The inquirer should be aware that under 46 U.S.C. 292, only a 
United States-built dredge, with a now obsolete exception, may 
engage in dredging in the United States, including the territorial 
waters thereof. 

Holdings: 1. Foreign-built barges may be used to transport gravel 
from a point in the United States to a location on the Outer Conti- 
nental Shelf where an artificial island is being constructed with 
that gravel, without violating 46 U.S.C. 883, until any part of the 
incipient artificial island is above the level of mean high water. 

2. Foreign-built barges may not be used to transport gravel from 
a point in the United States to a location on the Outer Continental 
Shelf where an artificial island is being constructed with that 
gravel when any part of the incipient island is above the level of 
mean high water because such transportation would be coastwise 
trade in violation of 46 U.S.C. 883. 
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(C.S.D. 83-95) 


This ruling holds that the sale of merchandise from the middle- 
man to the importer represents transaction value pursuant to 
TAA #57 


Date: May 16, 1983 
File: CLA-2:CO:R:CV:V 
542992 MK 
Re: Application for Further Review of Protest No. 1001-2-006202, 

dated June 10, 1982. 

This protest was filed against your appraisement of a shipment 
of shirts entered under consumption entry No. 82-252318 on Febru- 
ary 24, 1982. 

In August 1981 the importer, (corporation name) placed a pur- 
chase order for the merchandise with (the middleman) in Hong 
Kong. The purchase order specified the quantities, styles, colors, 
etc., gave the total value of the order and stated that the purchase 
was FOB Hong Kong. (middleman), in turn, ordered and purchased 
the shirts from a manufacturer in the People’s Republic of China 
(PRC), and resold them to the importer. The shirts were exported 
from the PRC to the importer via Hong Kong, where they were 
transferred to another vessel for onward shipment to the U.S. 

Your office appraised the merchandise on the basis of transac- 
tion value, represented by the price from the importer to (middle- 
man). The importer’s attorney argued that transaction value was 
properly represented by the price from (middleman) to the manu- 
facturer, and that the facts in this case are distinguishable from 
those in TAA #38, which you cited in your Protest and Summons 
Information Report. 

After the protest was filed, Headquarters issued TAA #57. Be- 
cause we believe that ruling is dispositive of this protest, we will 
not address the argument which was in the protest file. 

TAA #57 involved a Virgin Islands corporation (VI) which pro- 
posed to have certain cooking apparatus manufactured by a compa- 
ny in the Far East according to VI’s specifications. The apparatus 
would conform to U.S. electrical standards and, in most cases, 
would be shipped directly from the manufacturer to the U.S. im- 
porter pursuant to a sale from VI to the importer. 

Our ruling contrasted certain export value concepts with similar 
ones under the TAA and stated that cases decided under prior law 
are not necessarily precedent under the TAA. We concluded that in 
the statutory definition of transaction value, the transaction to 
which the phrase “when sold for exportation to the United States” 
refers when there are two or more transactions which might give 
rise to a transaction value, is the transaction which most directly 
causes the merchandise to be exported to the United States. (For 
reasons not relevant to this case, we also concluded that transac- 
tion value was inapplicable.) 


419-640 O - 83 - 4 
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When we advised the importer’s attorney of our preliminary 
opinon, he submitted an additional argument to support his conten- 
tion that this case is distinguishable from TAA #57. 

He states, first, that TAA #57 does not say whether the sale 
from VI to the importer took place prior to exportation, but as- 
sumes (from statements in the ruling and the answer to Question 
34 in the “Value Book”) that this was the case and that both sales 
occurred in the country of exportation. He then points out that 
pursuant to the purchase order, the importer purchased from (mid- 
dleman) FOB Hong Kong. Since the PRC was the country of expor- 
tation, the goods were exported to the U.S. prior to the sale from 
(middleman) to the importer, which latter sale did not occur until 
the merchandise reached Hong Kong. Thus, under the principle set 
forth in Question 34 of our valuation book, the resale by (middle- 
man) to the importer of goods previously sold for export may not 
form the basis of transaction value. The only sale which can do so 
is the sale from the manufacturer to (middleman). 

Assuming for the sake of argument that both sales could form 
the basis of transaction value, the attorney contends that the earli- 
er sale (from the manufacturer to (middleman)) should take prece- 
dence under the holding in TAA #57, that where two transactions 
could form the basis of transaction value, the transaction which 
“most directly causes” the exportation of the merchandise to the 
United States is the one which is the basis for transaction value. 
As a result of the sale from the manufacturer to (middleman), the 
merchandise was exported to the United States, and therefore this 
sale most directly caused the exportation of the goods to the United 
States. 

Finally, the attorney argues that sections 402(c)(2) and 402(f), 
while not directly applicable to this case, indicate a legislative bias 
towards the lower of two prices when alternatives are available. 

In reply, we conclude, first, that the facts in TAA #57 and this 
case are, in all material elements, the same. The manufacturer was 
located in one country, the middleman who ordered and purchased 
the goods from the manufacturer was located in a different coun- 
try, and the importer was located in the United States. Both cases 
involved a sale from the manufacturer to the middleman and an- 
other sale from the middleman to the importer, and the merchan- 
dise was shipped from the manufacturer to the importer. 

We also disagree with the view that the sale from (middleman) to 
the importer did not occur until the merchandise reached Hong 
Kong. In our view, the importer’s purchase order and its accept- 
ance by (middleman) constituted a contract for the sale of future 
goods, title to which passed to the importer when the goods were 
placed on board the vessel in Hong Kong. The merchandise was not 
resold while in transit to the U.S. Rather, the transfer of title to 
the importer was in furtherance of the preexisting contract to sell. 
That contract and the transfer of title to the importer were the 
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“transaction” which most directly caused the goods to be exported 
to the United States. 

Finally, we recognize the “legislative bias” favoring the lower of 
two prices when under a secondary basis of appraisement, that 
option is available, but in this case we are dealing with the pri- 
mary basis of appraisement and we do not believe there are alter- 
native options. 

For the foregoing reasons, you are directed to deny the protest in 
full. Please send the importer’s attorney the enclosed copy of our 
decision with your notice of denial. We return your file. 


(C.S.D. 83-96) 


This ruling holds that a foreign trade zone (FTZ) user is permit- 
ted to change the status of foreign merchandise in a (FTZ) to 
that of privileged domestic by making entry and paying the 
applicable duty without actually removing the merchandise 
from the zone (19 U.S.C. 8la-u) 


Date: June 1, 1983 
File: FOR-1-CO:R:CD:D 
215870 RB 


Issue: May a foreign-trade zone (FTZ) user obtain privileged do- 


mestic status on unused foreign merchandise in a zone by making 
entry therefor and paying the applicable duty without actually re- 
moving the merchandise from the zone, if in so doing there is no 
interference with the protection of the revenue. 

Facts: An FTZ user wants to obtain privileged domestic status on 
unused foreign merchandise in a zone by making entry therefor 
and paying the applicable duty without actually removing the mer- 
chandise from the zone. Generally speaking, the reason for this is 
that sometimes the FTZ user’s Automated Inventory Control 
System (AICS) does not reflect what is actually being manufactured 
in the zone. One example cited by the FTZ user in this connection 
is that the list of parts which are used to form the basis of value of 
the product that is entered into the Customs territory of the 
United States is wrong—that is, a different part is substituted for 
the one shown on the inventory records and the error is not discov- 
ered until after the entry has been completed and duty paid. 

In such a case, however, the FTZ user does not wish to amend 
the entry and return the unused part to its former zone status ob- 
taining a refund of the duty paid. It contends that to do so under 
the circumstances unreasonably burdens its zone inventory and ac- 
counting procedures. Instead, it prefers simply to let this entry 
stand and to treat as privileged domestic merchandise the unused 
part covered thereunder which has not left the zone. Thereafter, a 
separate entry would be made for the substituted part which is 
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used in manufacture and the applicable duty would be paid there- 
on. 

Law and analysis: It is well settled that a statute must be inter- 
preted so as to give effect to its underlying statutory purpose and 
legislative intent (see Mount Washington Tanker Company v. 
United States, 505 F. Supp. 209 (U.S.C.LT. 1980) and cases cited 
therein). In this regard, the Foreign-Trade-Zone law, as amended, 
19 U.S.C. 8la-u, was intended to stimulate American business and 
labor by permitting the conduct of any lawful activity in a zone 
under minimum cost conditions to the extent that this is consistent 
with the protection of the revenue and the security of the national 
economy (see S. Rept. 1170 dated September 26, 1949, 1950, U.S. 
Code Cong. and Admin. News 2533, at 2534; also see H. R. Hearing, 
Committee on Ways and Means, dated May 10, 1948, at pp. 6-8). 

In order to effectuate the underlying purpose of the FTZ law in 
light of the proliferation of zones and subzones throughout the 
United States and the vastly increased volume of business and the 
myriad of complexities attendant thereupon, an FTZ user must be 
permitted to simplify and facilitate its inventory and recordkeeping 
systems to the extent legally permissible. 

For this purpose, we have previously authorized first-in, first-out 
(FIFO) accounting (C.S.D 81-62) and “foreign-first’’ accounting 
(Headquarters letter dated October 7, 1982, file FOR-1-CO:R:CD:D 
215061 RB) for inventory control purposes in zones; and we have 
commenced a trial program whereby foreign merchandise, subject 
to specified Customs controls and conditions, may be temporarily 
removed from a zone without formal entry for the performance of 
certain limited operations and thereafter returned in the same 
zone status to the zone from which removed (Headquarters letter 
dated August 31, 1982, file FOR-1-CO:R:CD:D 214189 RB). These 
decisions are specifically designed to remove unnecessary burdens 
on zone inventory and accounting procedures where, in so doing, 
there is no danger to the revenue. 

Similarly, in the present case, based upon the facts presented, 
there is no danger to the revenue in permitting an FTZ user, in the 
interest of simplifying its accounting procedures, to change the 
status of foreign merchandise in a zone to that of privileged domes- 
tic by making entry therefor and paying the applicable duty with- 
out actually removing the merchandise from the zone. Further- 
more, requiring the FTZ user in this case physically to remove the 
merchandise from the zone in order to obtain privileged domestic 
status therefor would be a meaningless, perfunctory exercise need- 
lessly complicating zone procedures without benefit to either the 
zone user or the Customs Service. 

Holding: Based upon the foregoing, the answer to the issue pre- 
sented in this case is yes. Also, in analogous cases, Customs will be 
flexible in permitting practical inventory and accounting proce- 
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dures provided that they likewise do not interfere with the protec- 
tion of the revenue. 

Effect on other rulings: C.S.D. 79-378 and Legal Determination 
3213-01 to the extent inconsistent with this ruling are modified ac- 
cordingly. 


(C.S.D. 83-97) 


This ruling holds that the election of privileged status for mer- 
chandise allows a Foreign Trade Zone user to have individual 
parts or components classified at the time privilege is request- 
ed, and without reference to the entireties doctrine (19 U.S.C. 
81c) 


Date: June 8, 1983 
File: FOR-1-CO:R:CD:D 
215720 L 
Issue: The issue relates to the application of the doctrine of en- 
tireties to merchandise removed from a foreign-trade zone (FTZ). 
Facts: No factual situation is presented. On the basis of its analy- 
sis of case law and administrative rulings, the inquirer requests a 
ruling confirming its conclusion that: 


[Mlerchandise is evaluated under the entireties provision as 
of the date merchandise is brought within the nation’s territo- 
rial boundaries with intent to unlade, regardless of whether 
the merchandise is to be admitted to a FTZ. It is not applied as 
of the date of admission to a FTZ, as of the date of election of 
privileged foreign (PF) status, or as of the time of withdrawal 
of merchandise in PF status. However, it may also be applied 
as to nonprivileged foreign (NPF) merchandise when that mer- 
chandise is constructively transferred to the Customs territory 
as this is part of the choice of classification afforded a FTZ 
user under the Foreign-Trade Zones Act. 


Law and analysis: The discussion is most easily managed by 
being divided into four parts. 


I. The General Rule 


As a general rule goods are “imported” when they are brought 
within a Customs district of the United States with an intent to 
unlade. Hollander Co. v. U.S., 22 CCPA 645, T.D. 47632 (1935); 
Estate of Pritchard v. U.S., 48 CCPA 85, C.A.D. 612 (1955); Sterling 
Bronze Co. v. U.S., 12 Ct. Cust. Appls. 338, T.D. 40487 (1924); Mills 
& Gibbs Corp. v. U.S., 13 Ct. Cust. Appls. 72, T.D. 40933 (1925); and 
Charles T. Smith, Inc. v. U.S., 11 Ct. Cust. Appls. 39, C.D. 789 
(1948). 

United States v. Schoverling, 146 U.S. 76, 13 Sup. Ct. 24 (1892), is 
a case that follows the general rule. Gunstocks and barrels were 
separately imported for the account of the same importer. The Col- 





32 CusToMs 


lector of Customs attempted to assess duty upon these separate im- 
portations based on the importer’s intent to assemble them after 
importation. The court held that duty must be assessed based upon 
the condition of the articles as imported. 

In United States v. Irwin, 78 Fed. 799 (2d Cir. 1897), the court 
used the same rationale but reached a different result because 
parts of shotguns were imported on the same vessel, merely in dif- 
ferent boxes; they were seen to be entireties upon the moment of 
their importation. The court of appeals went on to say, however, 
that if the parts had been shipped on separate vessels they could be 
considered as separately dutiable even though they arrived on the 
same day. 

This rationale was extended in James G. Wiley a/c Pasadena 
Firearms Co. v. U.S., C.D. 2645 (1966). Barrels and frames were 
shipped on separate aircraft which arrived in the United States on 
the same day; formal entry was made by two separate consumption 
entries dated the same day. The court saw the question to be 
whether the fact that the parts were invoiced and shipped on sepa- 
rate aircraft and were imported and entered on the same day al- 
lowed Customs to merge importations and treat the articles as en- 
tireties for tariff purposes. The court held that it did not. It said: 


In order to produce uniformity in imposition of duties, the 
dutiable classification of articles imported must be ascertained 
by examination of the imported article itself, in the condition 
in which it is imported. Worthington v. Robbins, 137 U.S. 337 


(iano) °° *. 

The happenstance of safe, same day arrival should not de- 
stroy the desired uniform tariff treatment of goods. * * * 

When airplane No. 1 or vessel No. 1 arrives within the juris- 
diction with intent to unlade its cargo, importation is complete, 
and the condition of the merchandise is established. Although 
the applicable amounts of duty may be determined only after 
entry, payment and unconditional delivery, the condition of 
the merchandise attaches upon importation. 


The court said that importations on separate aircraft, made the 
subject of separate entries, were not subject to the entireties doc- 
trine. The court further stated: 


The purpose and intent of the importer notwithstanding, the 
importer had the right to have his goods * * * imported in the 
manner which would produce the lowest possible duty assess- 
ment * * * Customs examination must focus on the identity of 
the articles themselves as disclosed in legitimate entries. 


In U.S. v. Baldt Anchor, Chain & Forge Division of Boston 
Metals, 459 F. 2d 1403, C.A.D. 1051 (1972), the court, citing Wiley, 
supra, took an even firmer stand. Where six machines which were 
designed to be used together in a continuous processing of welded 
anchor chain were imported in two separate shipments, the court 
said that articles not imported together were precluded from being 
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classified as entireties. In this case, however, it was the importer 
that was seeking to have its machines classified as an entirety. 


II. Exception to the General Rule—Warehoused Goods 


There is a line of cases that hold that goods in bonded ware- 
houses are not to be considered “imported’’ until a permit of deliv- 
ery has been issued and they then enter into the commerce of the 
United States. Stone and Downer Co. v. U.S., 19 CCPA 259, T.D. 
45388 (1931); Casazza & Bro. v. U.S., 13 Ct. Cust. Appls. 627, T.D. 
41481 (1926); Hartranft v. Oliver, 125 U.S. 525 (1887); Five Per Cent 
Cases, 6 Ct. Cust. Appls. 291, T.D. 35508 (1915); Atlas Marine 
Supply Co. v. U.S., C.D. 549 (1941); Parfums Corday, Inc. v. U.S., 
C.D. 597 (1942). See also dicta at page 351 of Franklin Industries 
Inc. v. U.S., 1 CIT 349 (1981). 


III. Reinforcement of the Exception—law concerning 
manipulation 


The manipulation statute, 19 U.S.C. 1562, reads in part as fol- 
lows: 


[M]jerchandise may be cleaned, sorted, repacked, or otherwise 
changed in condition, but not manufactured, in bonded ware- 
houses established for that purpose and be withdrawn there- 
from * * * for consumption, upon payment of duties accruing 
thereon, in its condition and quantity and at its weight, at the 
time of withdrawal from the warehouse, with such * * * de- 
ductions from the final appraised value as may be necessary by 
reason of change in condition. * * * 


In Marques Del Merito, Inc. v. U.S., 36 CCPA 38, C.A.D. 394 
(1948), the court decided that in 19 U.S.C. 1562 Congress evidenced 
an intention to make an exception to the rule that “importation” 
means bringing goods within the jurisdictional limits of the United 
States with an intention to unlade. The court states that goods 
become subject to duty (‘‘imported’’) in their condition at the time 
of withdrawal from the warehouse. 

The lower court discusseu .’.is subject and reached the same con- 
clusion in Marques Del Merito, Inc. v. U.S., C.D. 1080 (1948); the 
court found that section 1562 required reclassification of merchan- 
dise if, in fact, the manipulation changed the dutiable character of 
the merchandise. The court said: 


By the provisions of the T.A. of 1930, as amended, Congress 
intended to change the ordinary rules regarding classification 
of merchandise so as to make the condition upon withdrawal 
from the warehouse of merchandise manipulated under that 
section the determinant of its classification. 


The policy of the Customs Service in this area has consisted of 
attempts to hold the line of the classification of “parts” after ware- 
housing and manipulationby use of the doctrine of entireties. The 





34 Customs 


attempts have not been successful. In Garvey v. U.S., 35 Cust. Ct. 
81, C.D. 1726 (1955), the following sentence of the Customs Regula- 
tions, section 19.11(d), was held to be invalid: 


* * * but if the manipulation produces two or more parts of 
an article constituting an entirety, the parts shall not be classi- 
fied separately if all the parts constituting the entirety are 
withdrawn for consumption under a single withdrawal. 


The court reasoned that this was an amendment to 19 U.S.C. 
1562 not intended by Congress. Customs published T.D. 54067, 
which deleted the sentence held invalid by C.D. 1726, specifically 
noting that the deletion was to conform to the court decision that 
held: 


[W]here manipulation under section 562 of the T.A. of 1930, 
as amended, produced two separate articles which constitute 
an entirety, they are classifiable separately whether or not 
withdrawn for consumption under a single withdrawal. (N.B., 
this case came down prior to the promulgation of General 
Headnote 10(h), Tariff Schedules of the United States). 


The Customs Court was even more explicit in Manca, Inc. v. 
U.S., Abs. 62666 (1959). Merchandise had been entered into a ware- 
house as completed microscopes by the importer; they were manip- 
ulated, dismantled and repacked and withdrawn as parts of micro- 
scopes (under two different classifications) on one warehouse with- 
drawal for consumption. In discussing C.D. 1726, the court said that 
one sentence of section 19.11(d) had been held invalid because “in 
seeking to fix a classification as entireties on manipulated mer- 
chandise when it is withdrawn for consumption under a single 
withdrawal the said provision had the effect of imposing a limita- 
tion on the statute which was not applied by Congress. Under the 
stipulated facts the cited decision has equal force and effects in this 
case.” 


IV. Entireties and FTZ’s 


Section 81c of 19 U.S.C. provides that when foreign merchandise 
is sent form a zone into Customs territory it shall be subject to the 
laws and regulations affecting imported merchandise. It further 
provides that whenever the privilege shall be requested for foreign 
merchandise, the merchandise will be appraised and taxes deter- 
mined and duties liquidated. 

We view the statutory language as an exception to the general 
rule on entireties much in the same manner as warehoused goods 
manipulated in warehouse are an exception to the general rule. 
This view is borne out by the administrative opinions and rulings 
cited by the inquirer, i.e., 206843, December 14, 1976; 207993, 
August 24, 1977; 208546, December 20, 1977; and 213283 (L.D. 81- 
0204), August 31, 1981. 
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This does not mean that goods are not imported when they 
arrive in the United States with the intent to unlade. It does mean, 
in the case of warehoused goods and goods manipulated in ware- 
house, that the determination of the dutiable status of those goods 
is made when they are withdrawn from warehouse for consump- 
tion. The warehouse period, however, starts on the date of importa- 
tion, not the date of withdrawal from warehouse for consumption. 

We believe the same rationale applies in FTZ’s and this belief is 
supported by dicta in the Franklin Industries, Inc. case, supra, 
where it is noted, at page 351, that: 


[P}laintiff might have sought to utilize the provisions of the 
Tariff Act of 1930, as amended, relating to the Foreign Trade 
Zone and Warehousing in order to achieve unitary classifica- 
tion of the boring mill even if it were obliged to dismantle the 
mill and ship parts of it at different times. 


Holding: The FTZ Act creates an exception to the general rule 
governing entireties, with a choice of classification being afforded 
the FTZ user (19 U.S.C. 81c). Classification of nonprivileged mer- 
chandise is determined upon transfer from an FTZ and entry for 
consumption or warehouse in accordance with 19 CFR 146.48(e). 
Election of privileged status allows an FTZ user to have individual 
parts or components classified at the time privilege is requested, 
and without reference to the entireties doctrine. 
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(C.S.D. 83-98) 


This ruling holds that delivery receipts involving transactions of 
affiliated companies, which are signed by the driver of a com- 
pany-owned truck, may be accepted by the Regional Commis- 
sioner for use by the drawback claimant as proof of exporta- 
tion under the Uncertified Notice of Expcrtation Procedure (19 
CFR 22.7(c)) 


Date: June 14, 1983 
File: DRA-2-02-CO:R:CD:D 
215744 SMC 

Issue: May delivery receipts signed by drivers of company-owned 
trucks be used to support uncertified notices of exportation cover- 
ing merchandise exported to Canada under the Uncertified Notice 
of Exportation Procedure provided for in section 22.7(c), Customs 
Regulations (19 CFR 22.7(c)). 

Facts: A corporation holding a drawback rate desires to use the 
uncertified notice of exportation procedure set out in section 
22.7(c), Customs Regulations, with respect to shipments made to its 
Canadian affiliate via company-owned trucks. Because company- 
owned and operated trucks are used, no bills of lading or freight 
bills are available for proof of exportation. The company desires to 
use delivery receipts made out in the name of its Canadian affiliate 
and signed by the drivers of its company-owned trucks as proof of 
exportation. 

Law and analysis: One of the options by which a drawback 
claimant has to prove exportation of merchandise is the uncertified 
notice of exportation procedure. Under this procedure set out in 
section 22.7(c) of the regulations, uncertified notices of exportation 
(CF 7511’s) must be supported by documentary evidence, such as 
the bill of lading, air waybill, Canadian Customs manifest, cargo 
manifest, or certified copies thereof, issued by the exporting carrier, 
and any additional evidence required by Customs officers to estab- 
lish fully time and fact of exportation. (Emphasis added). This list- 
ing of acceptable documents for proof of exportation is illustrative 
of the types acceptable, and is not meant to be exclusive of others. 

In determining if a document is acceptable as evidence of expor- 
tation, one possibility for error or fraud which the Customs Service 
wishes to avoid is that a claimant will prepare self-serving evi- 
dence. We try to avoid this by requiring evidence of exportation 
containing the signature of a third party, for example, the carrier. 
This cannot always be done, however, as in the case of the above- 
described situation involving a company exporting merchandise to 
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its affiliated Canadian company with the use of its own trucks. In 
such a situation, both the carrier and the recipient are owned by 
the exporter. Since a company using its own trucks is not consid- 
ered a common carrier and therefore is not required to prepare 
bills of lading under ICC regulations, evidence of exportation 
signed by a truly disinterested third party is not often available. 
Nevertheless, the company is entitled to drawback when it com- 
plies with the law. In such situations, the truck driver’s signature 
may be accepted as the carrier’s signature. 

Therefore, a document involving a transaction in which the ex- 
porter, carrier, and recipient are related, may be accepted as proof 
of exportation to the same extent as any bill of lading, provided the 
document identifies the merchandise exported, indicates the fact 
and date of exportation, is signed by the truck driver, and is ap- 
proved for use by the Region involved. Any specified copy of the 
document may be used as proof of export, but the claimant must 
use the same specified copy in every claim and not select the copy 
to be used at random. In such cases, frequent and careful audits 
shall be made. 

Holding: Delivery receipts signed by the driver of a company- 
owned truck involving transactions in which the exporter, carrier, 
and recipient are related, may be accepted by the Regional Com- 
missioner, for use by the drawback claimant as proof of exportation 


under the Uncertified Notice of Exportation Procedure. 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 4 


Proposed Customs Regulations Amendments Relating to Outward 
Cargo Declarations 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Proposed rule. 


SUMMARY: This document proposes to amend to the Customs 
Regulations relating to outward cargo declarations used in connec- 
tion with the clearance of vessels. The amendments would: (1) state 
that while a Customs form will not be considered an equivalent 
commercial document, a cargo list in a format similar to Customs 
Form 13802 is acceptable for Customs purposes as an equivalent 


commercial document; (2) specify the information required on Cus- 
toms Form 1302-A, or on the attached copies of bills of lading or 
equivalent commercial documents; and (3) delete reference to Cus- 
toms Form 1302 from certain sections of the regulations. 

These amendments are being proposed to conform the regula- 
tions to statute, and to improve procedures for providing necessary 
information to Customs. 


DATE: Comments must be received on or before December 138, 1983. 


ADDRESS: Written comments (preferably in triplicate) should be 
addressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, U.S. Customs Service, 1301 Constitution Avenue, 
NW., Room 2426, Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Donald H. Reusch, 
Carriers, Drawback and Bonds Division, Office of Regulations and 
Rulings, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. (202-566-5706). 

SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Public Law 96-275, an Act “to protect the confidentiality of Ship- 
pers’ Export Declarations, and to standardize export data submis- 
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sion and disclosure requirements,” amended 46 U.S.C. 93 to provide 
that copies of bills of lading or equivalent commercial documents 
relating to all cargo encompassed by the vessel manifest shall be 
attached to the manifest and delivered to the appropriate Customs 
officer at the time the manifest is delivered. 

Section 4.63(a), Customs Regulations (19 CFR 4.63(a)), currently 
provides, in part, that no vessel shall be cleared directly for a for- 
eign port, or for a foreign port by way of another domestic port or 
other domestic ports, unless there has been filed with the district 
director of Customs at the port from which clearance is being ob- 
tained: (1) a Cargo Declaration (Customs Form 1302), or a Cargo 
Declaration Outward with Commercial Forms (Customs Form 
1302-A), either form with copies of bills of lading or equivalent 
commercial forms; or (2) an incomplete Cargo Declaration as pro- 
vided for in section 4.75, Customs Regulations (19 CFR 4.75). 

While existing procedures are satisfactory for many carriers, cer- 
tain carriers would like to use the Customs Form 1302 as an 
“equivalent commercial document or form” instead of submitting 
copies of bills of lading. It is contended that, because of the advent 
of computerized print-outs and the automated data processing of 
outward manifests, it is much easier for many of the carriers to 
present a completed Customs Form 1302 as an equivalent commer- 
cial document or form, than to assemble copies of bills of lading. 
The National Committee on International Trade Documentation, 
on behalf of a group of carriers, has requested that a completed 
Customs Form 1302 be accepted as an equivalent commercial docu- 
ment. 

Customs has determined that while a Customs form is not an 
equivalent commercial document, a computerized print-out in the 
format of the Customs Form 1302, with appropriate deletions so 
that it is not a “Customs form,” would be acceptable as an equiva- 
lent commercial document or form. Accordingly, Customs proposes 
to amend section 4.63(c) to provide that a cargo list in a format 
similar to Customs Form 1302 is acceptable as an equivalent com- 
mercial document. 

Customs proposes to add a new paragraph (d) to section 4.63, 
which would pertain to the information submitted on Customs 
Form 1302-A and the bills of lading or equivalent commercial doc- 
uments. Existing sections 4.63 (d) and (e) would be redesignated as 
sections 4.63 (e) and (f), respectively. 

Customs also proposes to delete reference to Customs Form 1302 
from section 4.63, except for the provision of proposed section 
4.63(c) with respect to an equivalent commercial document, in 
order to simplify section 4.63, and to simplify procedures for provid- 
ing necessary information to Customs. It is also proposed to delete 
reference to Customs Form 1302 from sections 4.62, 4.75 (a), (b), and 
(c), 4.82(a), 4.87 (b), (), and (g), 4.88(c), and 4.89(a), Customs Regula- 
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tions (19 CFR 4.62, 4.75 (a), (b), and (c), 4.82(a), 4.87 (b), (), and (g), 
4.88(c), 4.89(a)). 

Public Law 96-275 further amended 46 U.S.C 93 to provide that 
certain information shall be included on the manifest, or on the at- 
tached copies of bills of lading or equivalent commercial docu- 
ments. This information would be required in proposed section 
4.63(c). 


List oF SUBJECTS in 19 CFR Part 4 


Customs duties and inspection, Imports, Cargo vessels, Reporting 
requirements. 


PROPOSED REGULATIONS AMENDMENTS 


It is proposed to amend Part 4, Customs Regulations (19 CFR 
Part 4), in the following manner: 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. It is proposed to revise section 4.63 to read as follows: 


§ 4.63 Outward cargo declaration; shippers’ export declarations. 

(a) No vessel shall be cleared directly for a foreign port, or for a 
foreign port by way of another domestic port or other domestic 
ports (see section 4.87(b)), unless there has been filed with the ap- 
propriate Customs officer at the port from which clearance is being 


sought: 

(1) A Cargo Declaration Outward With Commercial Forms, Cus- 
toms Form 1302-A, with copies of bills of lading or equivalent com- 
mercial documents relating to all cargo encompassed by the mani- 
fest attached thereto in such manner as to constitute one docu- 
ment, together with a properly executed Master’s Oath on Entry of 
Vessel in Foreign Trade, Customs Form 1300, and export declara- 
tions as are required by pertinent regulations of the Bureau of the 
Census, Department of Commerce; or 

(2) An incomplete Cargo Declaration as provided for in section 
4.75. 

(b) Except as hereafter stated, the number of the export declara- 
tion covering each shipment for which an authenticated export dec- 
laration is required shall be shown on the Cargo Declaration Out- 
ward With Commercial Forms, Customs Form 1302-A, in the mar- 
ginal column headed “B/L No.” If an export declaration is not re- 
quired for a shipment, a notation shall be made on the Cargo Dec- 
laration (Customs Form 1302-A) describing the basis for the exemp- 
tion with a reference to the number of the section in the Census 
Regulations (see § 15 CFR 30.39, 30.50-30.57) where the particular 
exemption is provided. If shipments are exempt on the basis of 
value and destination, the appearance of the value and destination 
on a bill of lading or other commercial form is acceptable as evi- 
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dence of the exemption and reference to the applicable section in 
the Census Regulations is not required. 

(c) The following minimal information shall be included on the 
Cargo Declaration Outward With Commercial Forms, Customs 
Form 1302-A (other information required to be on a Customs Form 
1302-A as shown on the form itself must also be included thereon) 
or on attached copies of bills of lading or equivalent commercial 
documents: 

(1) Name and address of shipper; 

(2) Description of the cargo (see paragraph (d) of this section); 

(3) Number of packages and gross weight (see paragraph (d) of 
this section); 

(4) Name of vessel or carrier; 

(5) Port of exit (this shall be the port where the merchandise is 
loaded on the vessel); and 

(6) Port of destination (this shall be the foreign port of discharge 
of the merchandise). 


A Customs form will not be considered an equivalent commercial 
document. If a commercial form similar to a Customs form is used, 
it shall contain no indicia of a Customs form (such as the agency 
name or OMB number). A cargo list in a format similar to Customs 
Form 1302 (which can no longer be used as an outward cargo decla- 
ration) is acceptable as an equivalent commercial document. 

(d) If the bills of lading or equivalent commercial documents at- 
tached to the Customs Form 1302-A show on their face the cargo 
information required by columns 6, 7, and either column 8 or 9, of 
the Customs Form 1302-A, that information need not be shown 
again on the Customs Form 1302-A. However, in that case the 
cargo information must be incorporated by a suitable reference on 
the face of the Customs Form 1302-A such as “Cargo as per at- 
tached commercial forms.” 

(e) For each shipment to be exported under an entry or with- 
drawal for exportation or for transportation and exportation, the 
Cargo Declaration Outward With Commercial Forms, Customs 
Form 1302-A, or commercial document attached to the Cargo Dec- 
laration and made a part thereof in accordance with paragraph 
(a1) of this section, shall clearly show for such shipment the 
number, date, and class of such Customs entry or withdrawal (i.e., 
T. & E., Wd. T. & E., I. E., Wd. Ex., or Wd. T., as applicable) and 
the name of the port where the merchandise is laden for exporta- 
tion. 

(f) Customs officers shall accept a Cargo Declaration Outward 
With Commercial Forms, Customs Form 1302-A, covering contain- 
erized or palletized cargo which indicates by the use of appropriate 
words of qualification (see sec. 4.7a(c\3)) that the declaration has 
been prepared on the basis of information furnished by the shipper. 

2. It is proposed to amend section 4.62 by removing the words 
“Cargo Declaration, Customs Form 1302” and inserting, in their 
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place, the words “Cargo Declaration Outward With Commercial 
Forms, Customs Form 1302-A”’. 

3. It is proposed to amend sections 4.75 (a), (b), and (c), section 
4.82(a), sections 4.87 (b), (f), and (g), section 4.88(c), and section 
4.89(a), by removing the words “Cargo Declaration, Customs Form 
1302 or 1302-A” and inserting, in their place, the words “Cargo 
Declaration Outward With Commercial Forms, Customs Form 
1302-A”’. 


(R.S. 251, as amended, 4197, as amended, 4199, as amended, section 624, 46 Stat. 
759 (19 U.S.C. 66, 1624; 46 U.S.C. 91, as amended, 93, as amended.)) 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations Control Branch, Room 2426, Head- 
quarters, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this document because the proposed amend- 
ments will not have a significant economic impact on a substantial 
number of small entities. The proposal is not expected to have sig- 
nificant secondary or incidental effects on a substantial number of 
small entities, or to impose, or otherwise cause a significant in- 
crease in the reporting, recordkeeping, or other compliance bur- 
dens on a substantial number of small entities. 

Accordingly, it is hereby certified under the provisions of section 
3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)), that the pro- 
posed amendments, if promulgated, will not have a significant eco- 
nomic impact on a substantial number of small entities. 


EXECUTIVE ORDER 12291 


Because this document will not result in a regulation which will 
be a “major rule” as defined in section 1(b) of E.O. 12291, a regula- 
tory impact analysis as prescribed by section 3 of the E.O. is not 
required. 


DRAFTING INFORMATION 


The principal author of this document was Gerard J. O’Brien, 
Jr., Regulations Control Branch, Office of Regulations and Rulings, 
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U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 14, 1983 (48 FR 46810)] 





Recent Unpublished Customs Service 
Decisions 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service is published for the information of Cus- 
toms officers and the importing community. Although the decisions 
are not of sufficient general interest to warrant publication as Cus- 
toms Service Decisions, the listing describes the issues involved and 
is intended to aid Customs officers and concerned members of the 
public in identifying matters of interest which recently have been 
considered by the U.S. Customs Service. Individuals to whom any 
of these decisions would be of interest should read the limitations 
expressed in 19 CFR 177.9(c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained through use of the micro- 
fiche facilities in Customs reading rooms or if not available 
through those reading rooms, then it may be obtained upon written 
request to the Office of Regulations and Rulings, Attention: Legal 
Retrieval and Dissemination Branch, Room 2404, U.S. Customs 
Service, 1301 Constitution Avenue, N.W., Washington, D.C. 20229. 
Copies obtained from the Legal Retrieval and Dissemination 
Branch will be made available at a cost to the requester of $0.15 
per page. Requests for copies must be accompanied by payment in 
the appropirate amount by check or money order. The cost per 
ruling (number of pages multiplied by $0.15) is indicated in the 
right hand column listed below. 

The microfiche referred to above contains rulings/decisions pub- 
lished or listed in the Customs BULLETIN; many rulings predating 
the establishment of the microfiche system, and other rulings/deci- 
sions issued by the Office of Regulations and Rulings. This micro- 
fiche is available at a cost of $0.15 per sheet of fiche. In addition, a 
keyword index fiche is available at the same cost ($0.15) per sheet 
of fiche. 

Additions to both sets of fiche are made quarterly. Requests for 
subscriptions to the mircofiche should be directed to the Legal Re- 
trieval and Dissemination Branch. Subscribers will automatically 
receive updates as they are issued and will be billed accordingly. 

Dated: October 18, 1983. 

B. JAMES FRITz, 
Director, 
Regulations Control and Disclosure Law Division. 





Date of 
decision 


Control 
No. 


CUSTOMS 


Num- 
ber of 
pages 


Please note: Prepayment is required for copies of rulings listed below. 


9-12-83 


9-16-83 


069909 


071367 


071402 


072175 


106304 


106319 


106326 


106339 


Classification: an aperitif wine resem- 
bling vermouth is classifiable under 
the provision for still wines produced 
from grapes, containing over 14 per- 
cent alcohol by volume, other than 
sherry or Marsala-type wines in item 
167.37, TSUS 

Classification: protest concerning the as- 
sessment of duty on AM/FM clock 
radio combinations entered under sep- 
arate provisions of the Tariff Sched- 
ules, classified as an entirety in item 
685.24, TSUS 

Value: applicability of General Headnote 
3(a), TSUS, to gold jewelry manufac- 
tured in Europe and in the Virgin Is- 


Value: Internal Advice No. 62-83 con- 
cerning the applicability of the GSP to 
roll bar loop and support kits from 
Mexico 

Classification: child’s stitched vinyl snow 
boot (TSUS 700.57) 

Vessels: a barge equipped with machin- 
ery to strengthen the seabed of the 
outer continental shelf to support drill- 
ing equipment is considered a coast- 
wise point of the United States (19 
U.S.C. 1433, 19 U.S.C. 1435) 

Instruments of International Traffic: the 
use in domestic traffic of foreign-built 
cargo vans entering the U‘S. as instru- 
ments of international traffic (19 
U.S.C. 1322(a), 19 CFR 10.41(a)) 

Vessels: a foreign-flag tug may give ma- 
neuvering assistance in foreign waters 
to a U.S.-flag barge being towed by a 
U.S.-flag tug between coastwise points 
without violating the coastwise towing 
statute (46 U.S.C. 316(a)) 

Instruments of International Traffic: as- 
semblies for the transportation of nu- 
clear fuel consisting of an inner con- 
tainer of metal and an outer container 
of wood separated by cushioning mate- 
rial designated as instruments of inter- 
national traffic (19 CFR 10.41(a)) 


45 


Cost 





46 CUSTOMS 


Date of Control 
decision No. 


9-2-83 543099 Value: the cutting and stripping of cable 
according to the manufacturing proce- 
dure or engineering specification quali- 
fies as an assembly eligible for classifi- 
cation under item 807.00, TSUS 





UNITED STATES COURT OF 
INTERNATIONAL TRADE 


ANNOUNCEMENT 


Chief Judge Edward D. Re has announced the call of the 
First Judicial Conference of the United States Court of Inter- 
national Trade. The Conference will be held on Wednesday, 
February 15, 1984, in The Ballroom at Windows on the 
World, 106th Floor, One World Trade Center, New York, 
New York and will commence at 9 a.m. 

Chief Judge Howard T. Markey of the United States Court 
of Appeals for the Federal Circuit is the Conference Lun- 
cheon Speaker. 

The Conference will be composed of the Judges of the 
United States Court of International Trade, officials from 
the International Trade Commission, the Customs Service, 
the Departments of Justice, Commerce, and Treasury, mem- 
bers of the Bar of the Court, and other distinguished guests. 
The theme of the Conference is “The Customs Courts Act of 
1980—Three Years Later’. 

Lawyers and other interested persons are invited to 
attend. Since capacity is limited, early return of your regis- 
tration form is suggested. To facilitate final arrangements, it 
would be appreciated if your registration form is received on 
or before Friday, January 20, 1984. 

For further information, please write to: “USCIT, Judicial 
Conference’, c/o Office of the Clerk, United States Court of 
International Trade, One Federal Plaza, New York, New 
York 10007. 

For the Court, 


JOSEPH E. LOMBARDI, 
Clerk of Court. 
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United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 
Judges 


Paul P. Rao Bernard Newman 


Morgan Ford Nils A. Boe 
Frederick Landis Gregory W. Carman 
James L. Watson 


Senior Judges 
Herbert N. Maletz 
Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Decisions of the United States 
Court of International Trade 


(Slip Op. 83-99) 


UNITED STATES STEEL CORPORATION, REPUBLIC STEEL, CORPORA- 
TION, ET AL., PLAINTIFFS v. UNITED STATES, ET AL., DEFENDANTS, 
AND COMPANHIA SIDERURGICA PAULISTA (COSIPA), ET AL., IN- 


TERVENORS 
Consolidated Court No. 82-10-01361 


Before Watson, Judge. 
48 
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Order 


(Dated October 7, 1983) 


Watson, J.: Upon reading and filing plaintiff U.S. Steel’s motion 
for reconsideration of this Court’s order denying in-house counsel 
access to confidential information in the record, defendant’s re- 
sponse in support of plaintiff's motion, and intervenors’ opposition 
to plaintiff's motion, and upon all other papers and proceedings 
herein, it is hereby 

ORDERED that plaintiff's motion be, and hereby is, DENIED. 

The Court notes briefly that at no time has it been under the im- 
pression that U.S. Steel is being represented by anyone other than 
its staff counsel. When the Court stated in Slip Opinion 83-76 (July 
22, 1983) that the retention of outside counsel “remains” a reason- 
able way for U.S. Steel to satisfy its need for the confidential infor- 
mation, it meant simply that the retention of outside counsel was a 
reasonable alternative step for U.S. Steel to take in the further 
conduct of its litigation. The commendable and convenient joint fil- 
ings by U.S. Steel and Republic Steel, et al. did not lead the Court 
to believe that counsel for the latter were in any way representing, 
or acting for, U.S. Steel. 


(Slip Op. 83-100) 


SPEARHEAD INDUSTRIES, INC., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 81-6-00780 
Before Forp, Judge. 


Halloween Costumes—Toys 


Importations of Halloween costumes, consisting of inflatable caps 
and poncho capes to which are added, after importation, domesti- 
cally produced makeup and a reflective strip, are toys under the 
provisions of Item 737.95, Tariff Schedules of the United States, as 
classified. 

The principle of equitable estoppel is not applicable against the 
government when acting in its sovereign capacity. Air-Sea Brokers, 
Inc. v. United States, 66 CCPA 64, C.A.D. 1222, 594 F.2d 1008 (1979). 
Bethlehem Steel Corp. v. United States, CIT, Slip Op. 82-109; 
United States v. Bar Bea Truck Leasing Co., Inc., Bar Mar Ware- 
house Co., Inc. (CAFC Appeal Nos. 82-36, 83-515), decided August 
11, 1983. 

The imported articles do not constitute parts under the princi- 
ples enunciated by United States v. Willoughby Camera Stores Inc., 
21 CCPA 332, T.D. 46851 (1933) or United States v. Antonio Pompeo, 
43 CCPA 9, C.A.D. 602 (1955) both of which are reviewed. 
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[Judgment for defendant.] 


(Decided October 7, 1983) 


Faegre & Benson (James B. Loken and Randy M. Lebedoff, at the trial and on the 
brief) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Madeline 
B. Kuflik, trial attorney), for the defendant. 

Forp, Judge: The question presented in this action pertains to 
the proper classification, for customs duty purposes, of inflatable 
air caps and poncho capes used by children on Halloween. The 
merchandise was classified as “Toys * * * not specially provided 
for: Other: Other’ under the provisions of item 737.95, Tariff 
Schedules of the United States, as modified by T.D. 68/9 and as- 
sessed with duty at 17.5% ad valorem or 16.8% ad valorem, de- 
pending upon the date of entry. 

Plaintiff contends the imported merchandise constitutes “parts of 
toys’ under said item 737.95, and not toys or unfinished toys. 
Under this theory it is the position of plaintiff that its claims, 
which are specific provisions, would prevail over the classification 
by virtue of General Interpretative Rule 10(j). This rule provides 
that a “part”? does not prevail over a specific provision for said 
part. The provisions claimed to be specific by plaintiff are item 
A703.72, TSUS, as modified supra, for the caps, and item 772.30, 
TSUS, as modified supra, for the capes. Since the merchandise is 
from a beneficiary nation, under the provisions of the General 
System of Preferences (GSP), plaintiff contends the caps are enti- 
tled to entry free of duty while the capes are dutiable at 12.5% ad 
valorem. Alternatively plaintiff contends the principle of equitable 
estoppel should be applied to the Customs Service to prevent the 
changing of the classification set forth in writing on March 20, 
1979. In any event plaintiff alleges the changes were arbitrary and 
capricious within the meaning of the Administrative Procedures 
Act, 5 USC 706. 

The pertinent provisions of the statutes involved read as follows: 

Toys, and parts of toys, not specially provided for: 


Other: 
737.95 Other 


Headwear, of rubber or plastics: 
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A703.72 Other 


= 


772.30 Wearing apparel (including rainwear) not specially pro- 
vided for, of rubber or plastics 


* * * * 


SCHEDULE 7, PART 5, SUBPART E, HEADNOTE 2: 


2. For the purposes of the tariff schedules, a “toy” is any ar- 
ticle chiefly used for the amusement of children or adults. 


GENERAL HEADNOTES AND RULES OF INTERPRETATION: 


10(h) unless the context requires otherwise, a tariff descrip- 
tion for an article covers such article, whether assembled or 
not assembled, and whether finished or not finished; 

10(ij) a provision for “parts” of an article covers a product 
solely or chiefly used as a part of such article, but does not pre- 
vail over a specific provision for such part. 


19 CFR: 

§177.1 General ruling practice and definitions. 

(a) The issuance of rulings generally—(a) Prospective transac- 
tions. It is in the interest of the sound administration of the 
Customs and related laws that persons engaging in any trans- 
action affected by those laws fully understand the conse- 
quences of that transaction prior to its consummation. For this 
reason, the Headquarters Office of the United States Customs 
Service will give full and careful consideration to written re- 
quests from importers or other interested parties for rulings or 
information setting forth, with respect to a specifically de- 
scribed Customs transaction, a definitive interpretation of ap- 
plicable law, or other appropriate information * * * 


* * * * * * * 


(b) Oral advice * * * Oral opinions or advice of Customs 
Service personnel are not binding on the Customs Service 
* * * 


* * * * * * * 


(d) Definitions (1) A “ruling” is a written statement issued by 
the Headquarters Office that interprets and applies the provi- 


sions of the Customs and related laws to a specific set of facts 
* * * 
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* * * * * * * 


(6) The term “Headquarters Office” as used herein, means 
the Office of Regulations and Rulings at Headquarters, United 
States Customs Service, Washington, D.C. 

§177.2 Submission of ruling requests. 


* * * * * * * 


(d) Requests for immediate consideration. The Headquarters 
Office will normally process requests for rulings in the order 
they are received and as expeditiously as possible. However, a 
request that a particular matter be given consideration ahead 
of its regular order, if made in writing at the time the request 
is submitted or subsequent thereto, and showing a clear need 
for such treatment, will be given consideration as the particu- 
lar circumstances warrant and permit * * * upon request and 
where a clear need is shown for such action, a collect tele- 
phone call will be made to advise that the ruling letter has 
been issued and is being mailed. 


The record consists of the testimony of six witnesses called on 
behalf of plaintiff and the receipt in evidence of thirty-two exhibits. 
Defendant offered the testimony of three witnesses and had re- 
ceived in evidence twenty-two exhibits. A substantial portion of the 
testimony and exhibits relate to the alternative claim for plaintiff 
concerning the principle of equitable estoppel. 

The balance of the record relates to the use of the imported 
headwear and cape. The makeup and reflective strips are of domes- 
tic manufacture and are not in controversy. The complete product, 
imported and domestic, was always sold as a unit. The inflatable 
headdress, which has a humorous character on the inflatable por- 
tion, is positioned above the wearer’s head by means of a vinyl 
bonnet. Waterbased makeup which is coordinated with the costume 
is applied to the child’s face to make it appear as the character’s 
neck. The makeup does not hide the child’s face nor create a char- 
acter. Based upon the record the makeup supplied with the cos- 
tume, due to the small quantity provided, would ordinarily be used 
only once, while the costume is advertised as reusable. In the event 
the full container of makeup was not used, the record establishes it 
would be dried out by the following Halloween. A strip of reflective 
tape attaches to the rear of the costume to increase the wearer’s 
visibility at night. The poncho cape is worn to complete the cos- 
tume. The costumes were designed for sale by mass merchandisers 
during the Halloween season. 

The poncho cape was designed to complete the costume and, as 
Exhibit 1 indicates, “[flits easily over coats with complete freedom.” 
The headpiece provides amusement to the wearer, and, according 
to plaintiff's witness Dr. Wallinga and defendant’s witness Beige, a 
child wearing the headpiece without the makeup would be amused. 

Plaintiff's alternative claim relating to the principle of equitable 
estoppel cannot be sustained inasmuch as it is not applicable 
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against the government when acting in its sovereign capacity. The 
collection of customs duty falls within this category. Air-Sea Bro- 
kers, Inc. v. United States, 66 CCPA 64, C.A.D. 1222, 594 F.2d 1008 
(1979). Bethelhem Steel Corp. v. United States, 4 CIT —, Slip Op. 
82-109 551 F. Supp. 1148; United States v. Bar Bea Truck Leasing 
Co., Inc., Bar Mar Warehouse Co., Inc., Nos. 82-36, 83-515 (Fed. Cir. 
August 11, 1983). 

The question of whether the change in ruling of the classification 
was arbitrary and capricious under 5 USC 706 likewise cannot be 
sustained. It is evident from Exhibit 9 that the opinion expressed 
therein and upon which plaintiff is relying is not a binding one. 
This is obvious from the following language, contained as part of 
Exhibit 9. 

The title reads: 


TARIFF CLASSIFICATION AND RATE OF DUTY (NOT 
BINDING) 


At the bottom of the form in capital letters is the following: 


THE OPINIONS EXPRESSED IN THIS REPLY WITH RESPECT 
TO THE DUTIES ON THE SCHEDULE DESCRIBED ABOVE 
ARE NOT BINDING 


This is followed up with directions as to how a binding determi- 
nation may be obtained, which read as follows: 


If you need a binding classification as to the dutiable status 
of the merchandise you intend to export to, or import into, the 
United States, write the Commissioner of Customs, Washing- 
ton, D.C. 20229. * * * 
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In addition to the ruling not being binding, it is also evident that 
the ruling from the Customs Information Exchange in New York 
was not a voluntary request for information, but one which is re- 
quired by the Customs Manual in order to assess customs duty 
throughout the United States. Such ruling, which changed the 
original nonbinding ruling is not arbitrary or capricious within the 
meaning of 5 U.S.C. 706 since Customs was merely following its 
own procedures. Under these procedures a first importation re- 
quires the commodity specialist to submit a request to the Customs 
Information Exchange on Customs Form 6431 for a report to the 
National Import Specialist. Exhibit 34 is said request and report 
which indicates a sample was sent with the request. Plaintiff urges 
that the rulng by the National Import Specialist is arbitrary in 
view of the fact that only the imported articles, and not the 
makeup and reflective strip, were submitted to him. It is axiomatic 
in this field of jurisprudence that merchandise is dutiable in its 
condition as imported. The imported articles were all that were 
necessary to submit for a ruling from the National Import Special- 
ist. United States v. Baker Perkins Inc., 46 CCPA 128, C.A.D. 714 
(1959). Carrington Co. v. United States, 61 CCPA 77, C.A.D. 1126, 
496 F.2d 902 (1974). 

Insofar as the classification is concerned, since plaintiff contends 
the imported articles are parts of toys and the classification was as 
toys, there is no dispute that said merchandise falls within the defi- 
nition of a toy as found in Headnote 2, Subpart E, Schedule 7. In 
any event the classification is presumed to be correct under 28 
U.S.C. 2639(a)\(1), as well as case law. This presumption stands 
unless plaintiff overcomes it by establishing the classification to be 
incorrect and to affirmatively establish a correct classification. 
Plaintiff has not met the dual burden of proof. 

In view of the fact that the imported articles fall within the defi- 
nition of a toy, the issue is narrowed with respect to the proper 
classification. It is the position of plaintiff as indicated supra that 
the imported articles are parts of toys and not toys per se or unfin- 
ished toys. By virtue of General Interpretative Rule 10(ij) such clas- 
sification cannot prevail over a specific classification. Plaintiff 
claims that Headwear of Rubber or Plastic * * * other, and Wear- 
ing Apparel (Including Rainwear) N.S.P.F. of Rubber or Plastics, as 
set forth in items A703.72 and 772.30 supra, are specific provisions 
which prevail over parts of toys. 

The Court will first consider the issue of whether the imported 
merchandise constitutes parts of toys. The question as to what con- 
stitutes a part for tariff purposes has given rise to much litigation. 
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From this litigation there have developed two lines of cases on the 
subject. The first line of cases was brought about by United States 
v. Willoughby Camera Stores Inc., 21 CCPA 332, T.D. 46851 (1933). 
In order to be a part under the Willoughby case, the article must 
be an integral, constituent or component part, without which the 
article to which it is joined could not function as such article. The 
other line of cases evolved from United States v. Antonio Pompeo, 
43 CCPA 9, C.A.D. 602 (1955), which held that a device may be a 
part of an article even though its use is optional and the article 
will function without it, if the device is dedicated for use upon the 
article, and, once installed, the article will not operate without it. 
Under either of these theories, the imported caps and capes do not, 
in the opinion of the Court, fall within the category of parts. The 
record, as well as an examination of the imported articles, estab- 
lishes to the satisfaction of the Court that they are Halloween cos- 
tumes. The addition of the waterbased makeup constitutes the 
packaging of two different toys in one box. The sale of makeup by 
plaintiff (Exhibit 13) for use with or without the imported costume, 
as well as the sale of makeup by Ideal Toy Co. (Exhibit X), estab- 
lishes the above articles to be toys. The use of the reflective tape 
for greater visibility is highly commendable, but would not relegate 
the imported merchandise to be parts of toys. The imported articles 
are toys for tariff purposes as classified. 

The claims of plaintiff are overruled, and the case is dismissed. 

Judgment will be entered accordingly. 


(Slip Op. 83-101) 


UNITED STATES STEEL CORPORATION, REPUBLIC STEEL CORPORATION, 
ET AL., PLAINTIFFS v. UNITED STATES OF AMERICA, ET AL., DE- 
FENDANTS, and COMPANHIA SIDERURGICA Pau.ista (“Cosrpa’’) 
AND USINAS SIDERURGICAS DE Minas Gerais (“USIMINAS”), pE- 
FENDANTS-INTERVENORS 


Court No. 82-10-01361 
Before WATSON, Judge. 


State Secrets 


The Court denies the federal defendants’ motion for a protective 
order. The information sought to be protected is found not to be en- 
titled to the state secrets privilege against disclosure. 


[Defendants’ motion Denied.] 


(Decided October 11, 1983) 


J. Paul McGrath, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch (Francis J. Sailer, attorney, Commercial Litigation 
Branch) for the federal defendants. 
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Law Department of United States Steel Corporation (D.B. King of counsel) for 
plaintiff United States Steel Corporation. 

Cravath, Swaine & Moore (Joseph R. Sahid of counsel) for plaintiffs, Republic 
Steel Corporation, Inland Steel Company, Jones & Laughlin Steel Incorporated, Na- 
tional Steel Corporation, and Cyclops Corporation. 


Watson, Judge: By motion under Rule 26(c) ' of the Rules of this 
Court, the federal defendants seek a protective order barring disclo- 
sure to plaintiffs of certain portions of the administrative record on 
the ground that they contain state secrets. The documents involved 
were submitted by the Government of Brazil ? (Brazil) and the In- 
ternational Bank for Reconstruction and Development * (World 
Bank), an international agency, to the United States Department 
of Commerce, International Trade Administration (ITA) during the 
ITA’s countervailing duty investigation of carbon steel plate from 
Brazil. Some of the documents submitted by Brazil originally came 
from the World Bank. * The claim of privilege for state secrets is 
not made for those portions of the documents which have been 
made public. 

The federal defendants maintain that, without the protective 
order, relations between the United States and Brazil would be im- 
paired since the information was provided by the Brazilian govern- 
ment with the expectation that it would be held in confidence. It is 
also argued that because the documents supplied by the World 
Bank were classified confidential by that entity, release of the in- 
formation would impair the United States’ future relations with 
the World Bank. 

Defendants also allege that the documents have been properly 
classified as confidential pursuant to Executive Order 12356. ° Ad- 
ditionally, defendants have submitted an affidavit in support of 
their motion from Secretary of Commerce Malcolm Baldrige, 
wherein he asserts a formal claim of state secrets privilege based 
on his opinion that disclosure of this information “would have a se- 
rious adverse effect on our bilateral foreign relations with Brazil 


‘Rule 26 * * * 

(c) Protective Orders. Upon its own initiative, or upon motion by a party or by the person from whom discovery 
is sought, and for good cause shown, the court may make any order which justice requires to protect a party or 
person from annoyance, embarrassment, oppression, or undue burden, delay or expense, including one or more 
of the following: (1) that the discovery not be had; (2) that the discovery may be had only on specified terms and 
conditions, including a designation of the time or place; (3) that the discovery may be had only by a method of 
discovery other than that selected by the party seeking discovery; (4) that certain matters not be inquired into, 
or that the scope of the discovery be limited to certain matters; (5) that discovery be conducted with no one 
present except persons designated by the court; (6) that a deposition after being sealed be opened only by order 
of the court; (7) that a trade secret or other confidential research, development, or commercial information not 
be disclosed or be disclosed only in a designated way; (8) that the parties simultaneously file specified documents 
or information enclosed in sealed envelopes to be opened as directed by the court. If the motion for a protective 
order is denied in whole or in part, the court may on such terms and conditions as are just, order that any party 
or person provide or permit discovery. 

? Administrative Record (AR) pages 4066-67; 4248-95; 5516-79; and 5732-5868. 

3 AR 5580-5698. 

*AR 5516-79 and 5732-5868. 

547 Fed. Reg. 14874, et seg. That order prescribes a uniform system for classifying, declassifying and safe- 
guarding “national security information.” 
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and/or our relations with the World Bank and thereby reasonably 
be expected to cause damage to the national security. ® 

Plaintiffs oppose the motion on the ground, among others, that 
the defendants have failed to demonstrate that this material con- 
sists of state secrets. On this ground, the Court denies the motion 
for a protective order which would completely bar disclosure. 

It is for this Court to determine whether the states secrets privi- 
lege applies. United States v. Reynolds, 345 U.S. 1, 8 (1953). Classifi- 
cation of the documents by the government does not immunize 
them from the Court’s exercise of judgment on this point American 
Civil Liberties Union v. Brown, 619 F.2d 1170, 1173 (7th Cir. 1980) 
(en banc). Moreover, aside from its normal powers as a federal 
court, expressed in 28 U.S.C. § 1585, this Court in 19 U.S.C. 
§ 1516a(b\(2)(B), has been specifically empowered to examine confi- 
dential or privileged material in camera and order disclosure. Fur- 
thermore, in 28 U.S.C. § 2641(b) Congress has also provided as fol- 
lows: 


The Court of International Trade may order that trade se- 
crets and commercial or financial information which is privi- 
leged and confidential, or any information provided to the 
United States by any foreign government or foreign person, may 
be disclosed to a party, its counsel, or any other person under 
such terms and conditions as the court may order. [emphasis 
supplied] 


The Court has examined this material, in order to determine 
whether it conforms to the understanding of state secrets as that 
term has been applied by the courts. The Court finds that the ma- 
terial does not consist of state secrets and does not achieve the 
status of a state secret by virtue of a request by a foreign govern- 
ment or international agency that it be kept confidential, or by this 
government’s classification of it under Executive Order 12356, or 
by the opinion of the Secretary of Commerce that disclosure of the 
information to a party in this judicial review would damage inter- 
national relations and reasonably be expected to damage national 
security. In brief, the disclosure of the information is not shown to 
present a possible threat to national secruity in the area of inter- 
national relations. 

The modern case law on the subject stems from the case of 
United States v. Reynolds, supra, which, in civil litigation against 
the government, upheld the privilege for a matter which would 
have threatened the exposure of military secrets, specifically elec- 
tronic devices being tested on a military airplane. The privilege has 
extended into matters which might reveal specifics of the nation’s 
intelligence gathering capability. Spock v. United States, 464 F. 


®The Court must express some doubt as to whether the Secretary of Commerce is the proper official to evalu- 
ate the effect of these matters on national security from the perspective of international relations. Nevertheless, 
it is the lack of substance in demonstrating an effect on national security which detracts from the affidavit. In 
this regard, an affidavit of the Secretary of State, couched in the same terms, would have been no better. 
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Supp. 510 (S.D.N.Y. 1978); Halkin v. Helms, 598 F.2d 1 (D.C. Cir. 
1978); American Civil Liberties Union v. Brown, 609 F.2d 277, 281 
(7th Cir. 1979), vacated on other grounds, 619 F.2d 1170 (7th Cir. 
1980) (en banc). 

The privilege for state secrets is something also expressed in 
terms of injury to foreign relations. Cases actually embodying this 
aspect of the privilege, without military or intelligence overtones, 
are infrequent. The only case which actually discussed this aspect 
of the privilege, comparatively free of military or intelligence im- 
plications, is Republic of China v. National Union Fire Insurance 
Co., 142 F. Supp. 551 (D.C. Md. 1956). That was an admiralty action 
brought by the United States, as the holder of a preferred mort- 
gage, and the Republic of China, as the owner, to recover on insur- 
ance policies issued for coverage of certain ships. In January, 1950, 
ten days after the British Government recognized the Chinese 
Communist Government (at a time when such recognition was 
anathema to the United States), officers and crews of the ships lo- 
cated in Singapore and Hong Kong defected to the Chinese Com- 
munist regime and took control of the ships under the Chinese 
Communist flag. The defense which led to the state secrets asser- 
tion was the insurer’s claim that the United States had failed to 
make the reasonable efforts to recover the vessels required by the 
insurance policies. The interrogatory objected to by the U.S. Gov- 
ernment was designed to disclose memorandums of conversations 
between American and British officials. The conversations related 
to a request by the American government that the British issue an 
“order in council,’ a device which would have allowed a legal 
action to be commenced in the Singapore or Hong Kong courts, 
even though the action would in effect have impleaded a foreign 
sovereign state. The Court upheld the privilege asserted by the Sec- 
retary of State (claiming that disclosure would be prejudical to the 
foreign relations of the United States and contrary to the public in- 
terest) on the ground that the Secretary’s determination was clear- 
ly justified ‘in view of the differences of opinion between the 
American and British Governments over the British recognition of 
Communist China and the many problems arising therefrom.” 

It is sufficient to say that matters relating to the question of rec- 
ognition of Communist China during that period of time were mat- 
ters of unusually sensitive foreign policy. There is no indication 
whatsoever that the material involved in this case in any way ap- 
proaches that level of sensitivity. 

It has been stated that national security is rarely involved in 
communications outside the realm of military or intelligence mat- 
ters, and the Courts are the proper forums to guarantee the correct 
use of the state secrets privilege. R. Berger, Executive Privilege, 
366-370 (1974). See generally, Note, The Military and State Secrets 
Privilege: Protection for the National Security or Immunity for the 
Executive? 91 Yale L.J. 570 (1982). It can be said that instances 
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when commercial-oriented communications between governments 
rises to the level of posing threats to national security will be few 
and far between. 

In point of fact, all indications are that this material is precisely 
the sort of information that can be expected to be gathered in these 
investigations. The Court’s examination shows it to consist of mate- 
rial regarding the financial condition of two Brazilian steel compa- 
nies and the question of whether they have received subsidies. 

The material was supplied in connection with an investigation 
mandated by Congress and it forms part of the administrative 
record which is required to be kept and is expressly subject to judi- 
cial review. The scheme of judicial review specifically provides for 
the treatment of confidential or privileged information. The statu- 
tory right of judicial review given to interested parties depends on 
access to the administrative records, particularly where, as here, 
the information is, on its face, directly related to the question of 
whether or not subsidies were received. 

In all these respects, this dispute is distinguishable from actions 
under the Freedom of Information Act such as Carlisle Tire & 
Rubber Co. v. United States Customs Service, Civ. Nos. 78-2001, 78- 
2002, 79-0224 (D.D.C. November 21, 1979) aff’d., 663 F.2d 210 (D.C. 
Cir. 1980). Whatever the validity of the reliance placed in that case 
on the source of the information rather than its content, that ap- 
proach has no place here.* Congress clearly anticipated that for- 
eign governments would be the source of information gathered in 
these investigations and further anticipated that much of the infor- 
mation would be of a confidential nature.* The balancing of the in- 
terest of maintaining confidentiality with the need for meaningful 
access for litigation purposes is easily accomplished by means of ju- 
dicially controlled disclosure. When appropriate, disclosure in these 
actions is routinely limited to counsel for the parties and then only 
for use in the litigation and under secure conditions. In short, 
there is no need to transform confidential matters into state se- 
crets in this area of litigation. That would be a distortion of the 
state secrets privilege and an unjustified interference with the 
right of judicial review. 

If the state secrets rationale of the federal defendants originates 
in respect for the foreign government’s desire for confidentiality, it 
should be sufficiently satisfied by the protection for confidential in- 
formation which exists in the law on both the administrative and 
judicial levels. If indeed the desires of the foreign government for 


7 The Court would prefer to read Ceramica Regiomontana, S.A. v. United States, 4 C.1.T. 168 (1982), as engag- 
ing in a simple weighing of need versus business confidentiality, coming out on the side of the latter. To the 
extent, however, that the opinion displays a less rigorous standard for establishing the existence of a state secret 
and accepts the source rather than the content as a determinant, this opinion must respectfully disagree. On 
that decision’s suggestion that the state secret privilege may not be an absolute bar to disclosure to a party in 
this Court, this opinion must express a doubt that Congress intended this Court to have greater powers with 
respect to that momentous privilege than any other court. 

® On the subject of state secrets, no meaningful distinction suggests itself between foreign governments and 
international agencies formed by groups of governments. Those considerations which apply to information from 
foreign governments must also apply to information from international agencies. 
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confidentiality were to create state secrets in all cases, we would 
have the irony that the more pervasively a foreign government was 
involved in business production, or in participating in these investi- 
gations, the more power it would have to restrict petitioners’ rights 
in a judicial review. 

The potency of the state secrets privilege is such that it ought 
not to be granted except in cases of a palpable threat to national 
security just as the more exceptional powers of the executive ought 
not to be used except in cases of grave peril. Halperin v. Kissinger, 
606 F.2d 1192, 1201 (D.C. Cir. 1979). 

For these reasons defendants’ motion for an order barring disclo- 
sure is Denied. 

Because the Court’s examination shows that all of this material, 
except for AR 4066-67, contains business confidential information, 
it will not allow disclosure to in-house counsel for U.S. Steel, for 
the reasons explained in Slip Opinion 83-76. The Court will also re- 
quire that those counsel who are granted disclosure enter into a 
protective order similar to those entered into previously in connec- 
tion with business confidential information. 

The Court has no doubt whatsoever that this material is not enti- 
tled to the privilege against disclosure of state secrets. Neverthe- 
less, in order to demonstrate an excess of caution in dealing with a 
claim of this nature at a rather early stage in the development of 
case law in the area of international trade, the Court is willing to 
create an opportunity for appeal. It therefore states that this deci- 
sion involves a controlling question of law with respect to which 
there is a substantial ground for difference of opinion. An immedi- 
ate appeal from this decision may materially advance the ultimate 
termination of this litigation. 

The effect of this decision is hereby stayed for the time allowed 
to make an application for appeal and, if an appeal is permitted, it 
is stayed pending appeal. 
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